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l. INTRODUCTION

A. General Summary of Defence Case

1. Berislav PUSC is not guilty of the offences with which he hasmebarged. A careful
analysis of the evidence presented in this triatefgeestablishes that PUSIwas a low
ranking civil servant involved in a technical arghanistrative capacity in the exchange and
release of prisoners with rie jure or de factopowersto give orders to anyone else or to
interfere in the operation of Croatian Defence Q@ilu(fHVO”) detention centres. PUSI
principally “rubber stamped” decisions taken byestHVO bodies and officials. PUSIwas

a small and disposable cog in the bureaucratic \vheean independent decision-maker who

could exert control over the policies and practiciethe HVO.

2.  PUSK is charged on a 26 count indictment alleging wemes, crimes against

70109

humanity and grave breaches of the Geneva Convenfidhe Prosecution evidence presented

at trial links PUSC not to any HVO military operations but with HVO gatices in

connection with Bosnian Muslim detainees includpgsoner exchanges, releases, forced

labour and the functioning of HVO detention centres

3. However, the Prosecution’s case is that RUS criminally responsible for all the

crimes on the Indictment because he held a leaigersbsition in the Joint Criminal
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Enterprise (“JCE™ and positions of responsibility within various HMidganisations, most
notably the HVO Service for Exchange, involvedhe airrest, detention and expulsion of the
Bosnian Muslim population from Bosnia and Herzegaw“BiH"). Furthermore, it is alleged
that PUSC used his authority and influerfcéo effect the unlawful detention and
mistreatment of detainees and to bring about thgulelon and deportation of Bosnian

Muslims from BiH?®

4. The Defence submit that the evidence led by thedwtion and adduced during this
trial has not proved that PUSIparticipated in any of the crimes alleged. Nor itfas
Prosecution proved that he ordered, authorise@tdaned any of these crimes. PU$tas
not a party to the alleged or any JCE, nor did 4t in concert’ with his co-accused or
anyone else in relation to any criminal acts. Theislon to exclude PUSIfrom liability for
certain crimes on the Indictment whilst at the saime maintaining that he was a member of
the JCE cannot be sustained in law. Moreover, tfesdeution has failed to prove the

existence of any JCE involving any of the Accused.

5.  PUSK’s lack of authority over the HVO civilian or miity apparatus was succinctly
summarised by Marijan BISK], the HVO Assistant Minister for Security in the i2etment
of Defence and an important witness for the PrasatuWhen asked to comment on the
extent of PUSI’s authority BISKL testified that:

He [PUSL] could not issue an order to me or to anybody, ¢leelieve?

6. BISKIC’s conclusion is not an isolated and one- sidedrgka of selective testimony
that has been taken out of context. It is symptamaf profound deficiencies in the
Prosecution’s case. These deficiencies arise becauay of the witnesses called by the

Prosecution to testify about PUStoncurred with BISK(’s characterisation.

7. [REDACTED]:

! Indictment, para.17.6. The terms “JCE” and “commom’blare both used to denote the Joint Criminal
Enterprise.

> OTP 98bis, T.27119-49.

3 OTP Opening. T.881-3.

* Bigki¢ T.15326.See Part IX.
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[REDACTEDF

8.  As shall become plain from the contents of thieBIREDACTED] applies not just to

prisoner exchanges but to every sphere of act®it$IC was involved in.

9. The testimony of BISKE, [REDACTED] cannot be reconciled with the Pros@mis
claim that PUSE was one of the "most powerful men in the whole dégrBosna project”
and a “leader” of the HVO and the Joint Criminalt&prise. Even a cursory examination of
the facts reveal that PUSIdid not feature in the HVO Croatian Community Heydosna

(“HZ H-B”) cabinet, nor was he part of any depantmneequired to report to it.

10. Moreover, PUSE does not appear in the HVO military chain of comchaHe is not
mentioned by name by a host of senior internati@ehmunity representatives called to
testify by the Prosecution. It is not clear exagtlyat post he held in the Military Police from
1992 to early 1993. In addition, there is no evaethat PUSI had any knowledge of or

connection with the majority of the crimes citedhe Indictment.

11. The Prosecution place great emphasis on P$$iosition as Head of the HVO Service
for the Exchange of Prisoners (“Service for Excleihg PUSC was appointed to this office

on 5th July 1993. The Service for Exchange wavidiasi body and therefore not part of the
military administration. Its powers were strictlgfthed by official mandate and limited to the
provision of administrative support to other HVOeagies involved in the exchange of

prisoners.

12. In his capacity as Head of the Service for Exchangendeed in any other post he held,
PUSKC had no decisional autonomy, no identified subatdis, no powers to give orders to

other HVO personnel and could not direct, shapdiciate HVO policy.

13. In particular, no weight should be attached to ena® of PUSI’s connection to the
HVO Commission to “take charge of all Herceg-BoshAD prisons and detention facilities

holding prisoners of war and detain€esteated on 6 August 1993 (“6 August 1993

® [REDACTED]
® OTP Opening T.880.
" Indictment, para.13.
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Commission”). The Prosecution witness JOSIP PRALJAIKO was also appointed to the
Commission categorically stated that this body nevet, took effect or functioned. PUS$
behaviour and duties did not seem to change aftall his purported appointment. He seems
to have enjoyed no new authority, nor taken onlamader responsibility or more ambitious
projects.

14. The secret Indictment against PidSWas unsealed in 2004. The decision to indict
PUSIC came as a surprise to one of his co-accused, SIBBBOPRALJAK who confessed
that he had never met PWShefore 2004.Although he recalled the existence of a Service fo
the Exchange of Prisoners during the time of th&lmd SLOBODAN PRALJAK could not
remember who was in charge of Another co-accused, PETKOWlaccepted that he rarely
had contact with PUSI during the period of the conflict. PETKOWIstated that he did not

recognise PUSI when they met in the United Nations Detention Wit

15. SLOBODAN PRALJAK testified that for several yearsftwre the charges were made
public there had been constant speculation as towduld be indicted by the Tribunal:

and then one day in 2004 the indictment arrivedife people, five individuals,
and | could count the fivbut | didn't know who the sixth one wa&nd then |
called up the minister of justice. | knew her bessashe was an advisor in
President Tudjman's officé asked her who is the sixth man, and she s&d it

Berislav PusicAnd then | asked around for a telephone numbercsald inform

8 S.Praljak T. 41502-3.

 S.Praljak T.41503-4.The witness testified,: “JUDGNTONETTI: [Interpretation] There was a specific
organ in charge of exchanging prisoners, findingpgte. Did you know or did you not know? A. Yés,
did know that there was a service for the exchaofyprisoners JUDGE ANTONETTI: [Interpretation]
And you didn't know that Mr. Pusic was one of thergons responsible for this, in charge? A.| did
know that the service existed, but nothing mora ttet” [emphasis added]

10 petkovi T.49799. The witness testified, “JUDGE ANTONET Tlnterpretation] I'm going to pass on to
Mr. Pusic now. When did you meet him for the fitishe? A. Judge Trechsel -- | mean, Judge Antopetti
the Presiding Judge, the first time | had direatteots with Mr. Pusic, | think, was in Jablanica-inwell,
the 4th and 5th of May, when | met with Halilévun that area. | don't know whether it was perhigeslast
contact | had with Mr. Pusic, because, to be ghibmest,when | met him here in detention, | didn't
recognise him, | didn't know who he waSo the first time that | came into direct comtasth him, with
Mr. Pusic, was, as | say, when we attended talk&ablanica with Halilo\d. That was the 4th and 5th of
May, 1993...and, to be quite frank, | don't knowend Mr. Pusic had his office in Mostar, if he was i
Mostar. JUDGE ANTONETTI: [Interpretation] Very wellThen there's no point in my asking you whether
he referred to Greater Croatia, et cetera, talkingou, because you just said you hardly ever sigmy ko
the question doesn't arise.” [emphasis added]
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him, because | thought this would be a surprideire Well, it was a surprise for

all of us, but for him tod* [emphasis added]

16. When framing the Indictment, it is clear that thed2cution sought to put the HVO
HZHB and Croatian Republic of Herceg-Bosna (“HR H-Bn trial. The Prosecution
identified five individuals they believed represshithe leaders of the HVO administration
and indicted them. Desperately seeking to pin nesipdity for the operation of HVO
detention centres on a sixth defendant, they eowslg assumed that as Head of the Service
for Exchange and the defunct 6 August 1993 Comons8lUSC must be responsible for
overseeing all dealings with military and civilidetainees during the conflict. The evidence

presented at trial shows that they picked the wroag.

B. Burden of Proof and Legal Issues

17. The Accused must be presumed innocent until heagep guilty of all charge$.The
burden of proof rests on the Prosecution. In respethe JCE and the individual counts on
the Indictment the Prosecution must prove each eraty element of their case beyond
reasonable doubt. If there is any ambiguity orbdcas to the guilt of the Accused, any
determination must be in favour of the Accused pains to the principle ah dubio pro red®
Where the Chamber suspects that the guilt of arugedt may have been proved on the

balance of probabilities rather than beyond reasiendoubt it must acquit.

1 S.Praljak T.41502-3. The witness testified, “JUDGETANNETTI: [Interpretation] Now let's speak about Mr.
Pusic, Berislav. When did you meet Mr. Pusic? A. iYHonours, as to Mr. Pusic from the war and after the
war, | can't tell you anything because | never actually him. There were at least seven or eight people with the
surname Pusic that | had heard about, and | knetthbee was this man called Berislav Pusic, butly omet
him, I think, in 2004, before we set out for the Haglind each year, at least twice a year, they wesayd "Yes,
he's going to The Hague. There's a secret indictraésed.” That happened at least twice a year sixvanse
years before the year 2004. And then one day i@ 200 indictment arrived for five people, five indiuals,
and | could count the fivieut | didn't know who the sixth one wasnd then | called up the minister of justice. |
knew her because she was an advisor in Presideimanis office.| asked her who is the sixth man, and she
said it's Berislav Pusic.And then | asked around for a telephone numbelr gmuld inform him, because |
thought this would be a surprise to him. Well, it aasurprise for all of us, but for him too. And | heppd to
find him in hospital. He was in Ljubljana, lying hospital after an operation, and he said -- andd| Saisten.

So that they don't arrest you as you fugitive, ifi'y® at all able, and even in a wheelchair, coméagreb and
give yourself up like the rest of us did." And thatll | know about Berislav Pusic, except for thsqm term,
and | can have course tell you another story abauifeun prison.” [emphasis added]

12 Article 21(3) of the Statute.

13 prosecutor v. Blagojeviand Joké, Trial Judgement, Case No: IT-02-60-T, 17 January 2@®lagojevi TJ)
para.18.Prosecutor v. Halilow, Trial Judgement, Case No: IT-01-48-T, 16 Novembed52(Halilovic TJ)
para.12.

14 prosecutor v. Milutinow et al. Trial Judgement, Case No: IT-05-87-T, 26 February92@®lilutinovi¢ TJ)
para.115.
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18. Where the Prosecution seek to discharge the bumfemproof by relying on
circumstantial evidence and more than one infereaaceasonably open on facts, one of
which is consistent with innocence, an acquittasirhe entered. The Appeals Chamber in
Delali¢ held that:

A circumstantial case consists of evidence of alvemof different circumstances,
which taken in combination, point to the guilt betaccused person because they
would usually exist in combination only because Alveused did what is alleged
against him...Such a conclusion must be establisbgdnd reasonable doubt. It is
not sufficient that it is a reasonable conclusieailable from that evidence. It
must be theonly reasonable conclusion available from the evideifcthere is
another conclusion which is also reasonably opem fthat evidence, and which
is inconsistent with the innocence of the Accused rhust be acquitted.

[emphasis added]

19. PUSK elected, as is his right not to give evidence rduthe course of this trial. In
accordance with Article 21(4)(g) of the Statute &de 85(C), no adverse inference should
be drawn from PUSI's decision not to give evidence. This extendsardy to consideration
of the silence of the Accused in the determinatidnguilt or innocence but also to an

inference being drawn in the determination of seceé

20. In a joint trial it is the duty of the Trial Chamb# consider the case against each

Accused separately and to consider each coungeimtlictment separately.

C. Structure of Brief

21. This Closing Brief is divided into eleven sections.

!5 prosecutor v. Delali et al, Appeal Judgement, Case No: IT-96-21-A, 20 Fely2001, (Delak AJ)
para.458.

% Delali¢ AJ para.781 and 783.

17 prosecutor v. Kordi and Cerkez, Trial Judgement, Case No: IT-95-14/2-T, 26 Febru@§12 (Kordi TJ)
para.16.
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22. Part Il examines those counts on the Indictmentrevine evidence has been presented
to link PUSC or any purported subordinates to any crimes cotachiin the course of
military operations, crimes of destruction or séxaféences said to have been perpetrated by
HVO soldiers.

23. Part lll contains Defence submissions concernirgetkistence of a JCE and addresses

allegations that PU§I participated as a leader or in any other capéacitije JCE.

24. Parts IV to Part X address the generic evidencBPWSIC’s participation in the JCE
examining the testimony of international communigpresentatives (Part 1V) followed by
evidence of PUSI's involvement in prisoner exchanges (Part V), gmar releases (Part V1),
the operation of detention centres (Part VII), &rdabour (Part VIII) and deportation and

other associated issues (Part X).

25. Part IX addresses the evidence of BISK&nd analyses the evidence of events
following BOBAN'’s 10 December 1993 decision to sbatvn all HVO detention centres.

26. Part Xl addresses legal issues and criminal regpibtysunder Articles 7(1) and 7(3).

. NO LINK BETWEEN CONDUCT OF PUSI € AND SPECIFIED ALLEGATIONS

A. Introduction

27. In the context of this 26 count multi-accused “mémga” where evidence of crimes
from at least 70 different crime bases has beerucstf] the evidence called by the
Prosecution primarily concerns his alleged roleelation to the treatment of HVO military
and civilian detainees. As one of the so-calleagdkrs” of the HVO, PUS$l is said to have

exercised “effective control” and/or at the venade “substantial influence” over prisoner

exchanges, deportations, forced labour and theitbonsl of detention for HVO prisonets.

18 Indictment, para.14.
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28. It is submitted that there is no link between thaduct of PUSE and any of the crimes
committed in the course of military operationspes of destruction or sexual offences said
to have been perpetrated by HVO soldi@BUSK’s potential criminal liability for these
crimes rests on the application of the extended d@tfrine, where these crimes are said to
have occurred as natural and foreseeable consespiemising from the execution of the
common plan. The purpose of this section of thealFBrief is to identify those allegations
where there is no link between the conduct of RU&id the crimes alleged. Allegations of
commission through participation in an extended g€gerally are dealt with in Section Il of
this Brief.

29. PUSK’s alleged involvement in any of the remaining dsuon the Indictment is

considered in Sections Il to XI of this Brief.

B. Exclusion Clause

30. Evidently, the Prosecution uncovered no evidenamtmect PUSI to the commission
of crimes in the Gornji Vakuf municipality in Janyal993 and Prozor municipality in
October 1992 hence the decision to include a clause (“Exclusitause”) excluding PUSI

from any criminal liability for these crimes.

C. No Link Between Conduct of PUSC and Allegations Cited

1. No Link Between the Conduct of PUSANnd Crimes Alleged in Counts 4, 5, 19 to 26

inclusive

31. In respect of Count 4, 5, 19 and counts 19 to B6lysive) of the Indictment it is
submitted that the Prosecution have not estallisimy connection between PWSand the
perpetrators of these crimes or adduced any evidémt PUST participated in, ordered,

authorised, instigated, condoned or otherwise aqhedabetted any of these crimes.

1% OTP 9%is, T. 27148-9, “that the role and the contributidnMr. Pusic to this criminal -- joint criminal
enterprise and the crimes that he did personally comnfurtherance of itelated not to destruction, military
operations, and rapes committed by individual soldiénssic's role related to the prisoners and the ansli
using them for forced labour and the proceduresthadpractices that he employed to ultimately bribgua
their departure from HVO territory in the so-calledrekg-Bosna.” [emphasis added]

2 Indictment para. 230.
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2. No Link Between the Conduct of PWUSAnd Crimes Alleged in Counts 1, 2, 3, 12, 13, 14,
15, 16 and 17

32. In respect of each of the allegations specifiedwet is submitted that the Prosecution
have not established any connection between €48t the perpetrators of these crimes or
adduced any evidence that PU$articipated in, ordered, authorised, instigatemdoned or

otherwise aided and abetted any of these crimes.

i.Count 1: Persecutions.

33. Prozor®Gornji Vakuf? Sovii and Doljani?® Stolac* Capljin&® and Vare&®

ii. Counts 2 and 3: Murder and Wilful Killing

34. Prozor, Gornji Vakuf! Sovii and Dojan?® Stolac? Capljina® and Vare$:

iii.Counts 12, 13 and 14: Inhumane Acts, Inhumameafiment and Cruel Treatment

(Conditions of Confinement)

35. Prozof?and Sowui and Doljani®®

iv.Counts 15 16 and 17: Inhumane Acts, Inhumantiment and Cruel Treatment

36. Prozor* Stolac® Capljina® and Vare§’

2L Indictment paras. 44, 50, 51, 53, 56, 57, 58.
22 Indictment paras. 61, 62-63.

2 Indictment paras. 73-6, 82-6.

24 Indictment paras. 154-6, 158, 159, 160-66, 167, 170
%5 Indictment paras. 172-3, 176-181.

%6 Indictment para. 211.

%" Indictment para. 66.

%8 Indictment paras. 77 and 80.

%9 Indictment paras. 161 and 169.

%0 Indictment paras. 176-7.

3 Indictment para. 211.

32 |ndictment para. 57.

3 Indictment paras. 71 and 79.

3 Indictment paras. 51. 53, 56-8.

% Indictment paras. 161-7.

% Indictment paras. 176-7.
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[l JOINT CRIMINAL ENTERPRISE

A.Introduction

37. To establish the existence of a JCE, the Prosetuiust prove the following:

a. aplurality of persons,
the existence of a common purpose that amountsitvolves the commission of
crime and the

c.  participation of the Accused in the common purpbse

38. If the Prosecution cannot bring direct evidencgrave the legal requirements of the

JCE, any inferences drawn must be the only reaseialerences available on the evidefice.

39. The common plan advanced by the Prosecution alkbgés

From on or before 18 November 1991 to about A@84Land thereafter, various
persons established and participated in a jointinal enterprise to politically and
militarily subjugate, permanently remove and ethalyccleanse Bosnian Muslims
and other non-Croats who lived in areas on th&aeyrof the Republic of Bosnia
and Herzegovina which were claimed to be part ef@noatian Community (and
later Republic) of Herceg-Bosna, and to join thaseas as part of a Greater

Croatia®

40. Based on the evidence presented at trial the Defemiomits the Prosecution have failed
to prove beyond reasonable doubt (i) the existaridbe JCE, (i) even ifex hypothesia
JCE has been established, that RUSIas a member of the JCE and/or (iii) that he

participated in the common plan or (iv) was awdrigscexistence.

37 Indictment paras. 207, 209 and 211.

3 Prosecutor v B#anin, Appeal Judgement, Case No: IT-99-36-A, 03 ApfiD2, (Bdanin AJ) paras 364
and 427.

% Delali¢ AJ, para.458.

“®|ndictment para. 15.
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B. JCE Did Not Exist

41. The summary of the ambit of the J&Eontained in the Indictment does not clearly
explain how the Prosecution intend to prove theroom plan arose and how they intend to
prove that the accused became party to it or megnbkit. One inference that could be
reasonably drawn from this is that the Prosecutitghes to be able to “mould its case in a

substantial way during the trial, according to hisrevidence actually turns ott”

42. In particular, at no point in the Indictment do tReosecution specify whether the

common plan is express or whether it is to be isfiefrom the actions of the accused.

1. Direct Evidence of JCE

43. It is submitted that no direct or positive eviderttas been adduced of an express
agreement between the Accused and the other allegetbers of the JCE to bring about the
twin objectives of the JCE; namely the (i) ethrlieansing of the parts of BiH claimed by the
HVO of Muslims and non-Croats and (ii) the annexatof those areas to the Republic of

Croatia to create a Greater Croatia.

2. Indirect Evidence of JCE

44. In the absence of any evidence of an express agrdgeim carry out the crimes on the
Indictment the Prosecution can only invite the Chamnto infer the existence of such a plan

from the circumstantial evidenée.

45. The inference that the Prosecution asks the Chamaberaw is based on a highly
subjective, selective and myopic interpretatiorite totality of the evidence encompassing

hundreds of crimes over a period of more than tlyeses across a vast territorial expanse.

“LIndictment paras. 15 to 17.

2 This was the reasoning of the Trial ChambePiiosecutor v. Bfanin and Tali, Case No: IT-99-36-PT, when
considering the Prosecution’s refusal to provide €igtails of its case in the Decision on Form of Furthe
Amended Indictment and Prosecution Application to Achelated 26 June 2001. paras. 8-11,

43 Prosecutor v. Tadi Appeal Judgement, Case No: IT-94-1-A, 15 July 99%adi AJ), para. 227.
subsection (ii). Tribunal jurisprudence recognidestt“there is no necessity for this plan, desigparpose

to have been previously arranged or formulated. émmon plan or purpose may materialise
extemporaneously and be inferred from the fact séhplurality of personacts in unisorto put into effect a
joint criminal enterprise.” [emphasis added]
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The Prosecution claim that tlemly reasonable inference available to a trier of femh this
evidence is that the crimes enumerated on thetmdiat were the product of a massive top
down JCE instigated by Franjo THOMAN and with the backing and full support of the
Republic of Croatia incorporating all members, knoand unknown, of the HVO HZ HB
apparatus. Working together, as a “seamféssiit, all the actors in this drama shared the

same goals and objectives at all times i.e. theleign of all Muslims and non-Croats.

46. There is a considerable body of historical evidgmasented during the course of this
trial that contradicts the Prosecution’s thesiss Ihot the intention of the PUSIDefence or
the purpose of this brief to prepare a detailedyarsof this material which would entail a
lengthy historical treatise on the possible myiradrpretations of the reasons for the Croat —

Muslim conflict?

47. In the ultimate analysis, the Prosecution’s cas®mh is simplistic and inappropriate

because it views the HVO apparatus as an instrumethie hands of the leaders of the JCE
that is manipulated to achieve the goals of themomplan. While this thesis may have some
appeal to conspiracy theorists, the Prosecutioa &cimpossible task in proving this to be

true to the required legal standard. Given the gmdprance of evidence to the contrary

*OTP 98bis, T. 27026.

“5 |bid.

6 The assumption underlying the Prosecution’s thesisasttte HVO HZ H-B was a criminal organisation
dedicated to achieving the goals of the JCE from theemt it was conceived in late 1991 by Franjaran.
The Defence contend that this theory is not supgdottg the evidence and identify three important
considerations in this respect: (A) The Prosecution’sishdoes not take account of the complex politeat;al
and economic environment which existed in late 199TFhe SFRY (“Socialist Federal Republic of
Yugoslavia”) was in a process of dissolution raisindialift questions of international law as to how and
whether any new successor states should be recognisedBadinter Commission Opinions illustrated this
problem (4D00540). (B) Furthermore, the Prosecusiar@se theory conflicts with evidence demonstratiag th
Croat representatives and the HZHB fully engaged with SRBiH's application for state recognition in the
period before 1992 and in the referendum orderedhey Badinter Commission. This referendum was a
precondition for the international recognition dREs-H in light of the opposition of Serbian membefsthe
Presidency. (1D00394). This evidersigggests that the HVO HZ H-B came into existence nata@ssequence
of a criminal plan but as a defensive reaction tobSuilitary aggression. Support for the HVYO HZ H-B
crystallised when Croat representatives realised(ih#te Serbs were implacably opposed to the existefice
the SRB-H and (ii) the institutions of the SRB-H war# able to effectively protect the population) fnally,

the laws of the Federation of B-H do not retrospetyicharacterise the HVO HZ H-B as an illegal andharal
enterprise as is implicit frormter alia (i) the Law on the Armed Forces of the FederatioBdf adopted in
August 1996 which defines the composition of the arfoecks of B-H to include former HVO military units
(4D00826): (ii) the Law on the rights of defendersl amembers of their families adopted in June 2004¢hwh
includes and explicitly refers to HYO membénsho participated in the defence of Bosnia and ldgawina (the
beginning of the aggression against the municipalitiRavno) between 18 September 1991 and 23 December
1996” (2D00628)xnd (iii) the Law on the recognition of official documentstie territory of the Federation of
Bosnia and Herzegovina adopted in January 1998, wiiiabs legal status to official documents issued by
between 6 April 1992 and 14 October 1997 by theHHB/HR H-B. (6D00014)SeealsoDefence Pre-trial Brief

of Berislav Pusic Pursuant to Rulet&$F), dated 15 February 2006.
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demonstrating that the actions of the HVO were wadéid by neccessity and short term
expedience, the inferences the Prosecution seekaiw are too broad and sweeping to be
proved beyond reasonable doubt in the absence yokwadence of an express agreement

between the Accuséd.
48. JCE liability is a mode of liability that applie® tspecific crimes. However, the
Prosecution’s application of JCE liability transfg a legal theory of individual criminal

liability into a vehicle for an exercise in histoal revisionism. This cannot be permitted.

C. Membership and Contribution to the JCE

49. JCE theory applies to large-scale cases as welinadl-scale casééThe present case
obviously falls into the former category as the $@aution have defined the JCE in
extraordinarily broad terms in all respects inchgdthe following: (i) territorial scope, (ii)

time frame, (iii) variety of crimes, (iv) memberptand (v) objectives.

50. The decision to frame the Indictment in this manwes calculated to maximise the
Prosecution’s chances of conviction as it followattthe broader the canvas upon which the
JCE is alleged, the more likely it is that evideme@ be adduced of an individual making
some contribution to its ultimate purpose. Howevwehas been recognized that the overly
broad application of JCE theory can lead to inpesty bringing low-level participants (who
should not incur JCE liability) within the scopetbé JCE.

51. In order to address this possibility the Appealsu@ber has held that JCE theory is not
“an open-ended concept that permits convictiongdam guilt by associatiof® Tribunal
jurisprudence holds that to prove participatioraidCE the Prosecution must prove that the

Accused did “far more than merely associate withicral persons

“" In Blaski the Appeals Chamber considered the Accused’s indiichiminal responsibility under Article
7(1) for ordering crimes in La@ari and Q@ehnii. The Appeals Chamber found that the assertions madieeb
Prosecution were “too broad and sweeping” to drawadverse inference from in the absence of an express
agreement between the accused as g based on facts that were inconsistent witltdise advanced by the
Prosecution Prosecutor v. Blaskj Appeal Judgement, Case No: IT-95-14-A, 29 July 2q®askic AJ),
paras.518-9, 521-3.

“8Brdanin AJ, para. 428.

“9 | bid.

*Brdanin AJ, para. 422.
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52. Furthermore, the participation or contribution af accused to the common criminal
purpose should at least be a significant contraouto “the crimes for which the accused is to
be found responsible* as “not every type of conduct would amount togmi§icant enough

contribution to the crime for this to create crimtifiability.”>2

53. The requirement for an Accused to make a significamtribution to the JCE is not
satisfied in the case of PUSINor has the allegation that PWSparticipated in the JCE as a
“leader®® been proved beyond reasonable doubt. An exhaustiasideration of the facts

relied on by the Prosecution is set out below anBidctions 1V to X of this Brief.

D. Improper Application of JCE Liability

1. Exclusion Clause

54. As one of the leaders of the JCE, the Prosecutieyeathat PUST is criminally
responsible for all crimes committed in furtherawéehe common criminal plan or JCE. As

stated by the Appeals Chamber in Brdjanin:

liability for participation in a criminal plan issavide as the plan itself, even if the
plan amounts to a nationwide government organigedesy of cruelty and

injustice®

55. At para. 230. of the Indictment it is stipulate@ttPUSC is excluded for any liability
for crimes committed in Prozor Municipality i®ctober 1992 and in Gornji Vakuf
Municipality in January 199% The Prosecution’s decision to exclude PO%om liability

for certain crimes designed to achieve the forcadsfer and ethnic cleansing of Bosnian

*1Brdanin AJ, para. 430.

2 Brdanin AJ, para. 427.

3 |ndictment Para.17. OTP Opening T.888. “Each ofabeused charged in this indictment plainly fits th
standard of a senior responsible person. Eachefmtwas a senior political or military actor in the
Croatian Community of Herceg-Bosna and the HVO.e Eidence will show that each of them played a
key and essential role or roles in or concerning ¢cbmmission of the crimes charged in the indictimen
OTP Opening T.905. “These men were among the mosegul men in the whole Herceg-Bosna project.
They had power, plenty of power.”

¥ Brdanin AJ, para. 423.

*|ndictment, para. 230.
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Muslims cannot be reconciled with the notion thattbok part in or was a leader of a JCE

designed to achieve the same goal.

56. The presence of the exclusion clause in the Indintntherefore indicates that the
Prosecution have (i) misunderstood the essentiemehts of JCE liability and (i)
consequently failed to correctly apply the law eciding to charge PUSIpursuant to this

mode of liability.

i. The Crimes Cited in the Exclusion Clause Areitfdral” Crimes

57. The Prosecution have defined the goals or objextwehe JCE as the HVO'’s intention
to remove Bosnian Muslims and non-Croats from tlegcEig-Bosna so as to facilitate the
creation of a Croat dominated state. This delileepaticy of ethnic cleansing on the part of

the HVO therefore lies at the heart of the Prosenig JCE case theory.

58. There can be no dispute that the crimes cited énetkclusion clause fall within the
scope of the JCE. These crimes include allegatitetsBosnian Muslims were expelled from
their homes by HVO forces in Prozor in October 1962as to make Prozor town “ethnically
pure.”®® Muslims detained by HVO forced in Gorniji Vakufdanuary 1993 were told to leave
and go to live in the Army of BiH (“ABiH") contro#ld area¥ and the HVO actions resulted
in hundreds of Muslim civilians leaving the aféalherefore, these crimes are properly
regarded as “original® rather than “extended” crimes as they are direatatie core purpose

of the JCE i.e. the ethnic cleansing and displacgwiethe Bosnian Muslim population.

ii. Submissions - JCE | and Il

59. JCE category | and category Il liability requirdstt the Accused share a common

criminal intent before they can be found criminaigsponsible for all crimes that fall within

% |ndictment, para.49. Pre-trial Brief, para.30,"T@@re accounts of ethnic cleansing being carrigcbgu
Croat forces in the area of Prozor towards the ehd992. Clashes between Muslim and Croat forces
resulted in as many as 3,000 Muslims fleeing ih®mountains in October 1992.”

*" Indictment, para.69 and 71.

QTP Pre-trial Brief, para.67.

%9 prosecutor v. KrajisnikAppeals Chamber Judgement, Case No: IT-00-397AMarch 2009 (Krajisnik
AJ), para. 16, 166 and 1770.
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the common design. On this basis the Accused maeémed liable for all the crimes arising

from the execution and realisation of the commasigite

60. In this context, whilst on the one hand maintaintingt PUSC was party to and indeed
a leader of the common plan, the Prosecution hae@ed, on the other hand, to exclude
PUSIC from liability for certain crimes on the Indictmieimat clearly fall within the scope of

the common plan.

61. The two propositions are mutually exclusive. As achitect of the common plan
PUSIC must be liable for all crimes committed with timéeintion of furthering its objectives.
If PUSIC is not liable for certain “original” crimes at tineart of the JCE, the proposition that
he is also an architect of or member of the commian or common design is absurd and
cannot be sustained. This dichotomy is a clearcatdin that JCE theory is an improper

vehicle of liability by which to frame the allegadts and conduct of PUSI

iii. Submissions - JCE llI

62. In Kvockathe Appeals Chamber held that in the course ofstesyic form of extended
JCE, with many participants performing distinctel an Accused would not be necessarily
responsible foall the crimes committed beyond the common design. Appeals Chamber

justified this decision on the grounds that:

what is natural and foreseeable to one personcgsating in a whole JCE, might
not be natural and foreseeable to another, depgmutirthe information available

to them®

63. Any attempt to advance the argument that the critm@sfeature in the exclusion clause
may not have appeared as natural and foreseeatdeqoences of participation in the JCE to
PUSIC must fail. The crimes that feature in the exclogsitause are original crimes compliant
with the key objectives of the JCE, rather tharenékes that arise extemporaneously and are

beyond the common design.

0 Kvotka AJ, para.86
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2. Second Variant or Systemic JCE

64. A review of the relevant case law reveals thatsbeond category of JCE is normally
applied in cases where concentration camps and a@le systems have been operated and
crimes committed by military or administrative it This category of JCE is an illustration
of how JCE category 1 may be engaged in a partiadae. In order to establish liability
under this second category (“JCE category 2“) tres€cution must prove the existence of a

system of repression and the active participatfahe Accused thereif.

65. Allegations of detainee abuses at HVO detentionpsado feature in the Indictment and
are incorporated in the particulars of the commiam pbut the common plan, as pleaded by
the Prosecution, encompasses a wider range of €rihan the system of repression that is
normally regarded as the foundation of the secaamiaint of JCE®® The Defence have no
choice but to address this allegation of JCE ppgiton but nevertheless submit that the
Prosecution have applied the second variant of liEbiity to a case that is founded on the
existence of a common plan of far broader scope that envisaged by the Tadhppeals
Chamber in their discussion of JCE category 2 liigh¥* The real question in this trial is how

(and if) category 1 or category 3 JCE applies &s¢hparticular facts.

®1 prosecutor v. Haradinaj et allrial Chamber Judgement, Case No: IT-04-84-T, 081&008. (Haradinaj
TJ) para.136. Kvika AJ, para. 82. His Honour Judge Hunt questionbdther the “Appeals Chamber in
the Tadé Conviction Judgement demonstrated a sufficienitlyn fbasis” for the recognition of systematic
JCE liability based on their analysis of a numbércases where the organisations in charge of the
concentration camps were declared to be criminglamisations by the Nuremberg Tribunal so that
participation of the accused in the JCE could bfermed from their membership of that organisation.
Prosecutor v. Milutinovi et al, Case No0:1T-99-37-AR72, Judge Hunt's dissenting apin Appeals
Chamber Decision on Dragoljub Ojdaisi Motion Challenging Jurisdiction Joint Criminal Enterprise,
dated 21 May 2003. para. 30.

%2 Kvotka AJ, para.190. There are conflicting authoriireshe Tribunal’s case law as to whether in cases
alleging a systematic JCE there are additional irequents for (i) the Accused’s participation in the
operation of the camp to be significant or (ii) fibre Accused to make substantial contribution te th
overall operation of the camp if they can be deemedopportunistic visitor.” For the former proptish
seeProsecutor v. Kveéka et, Trial Judgement, Case No:IT-98-30/1-T, 02 Novempedl (Kvaka TJ),
para. 309. andProsecutor v. Sirdiet al. Trial Chamber, Case No: IT-95-9-T, 17 Octob802 (Simé TJ),
para. 28. In the latter case see BkeAJ, para. 599. and KrajiSnik AJ, para.675-7.

%3 In Kvockathe JCE was limited to “persecute(ing) and subjugatiog Serb detainees” within a particular
camp, Kvaka TJ, para.320.

® Tadi, AJ, para.196.
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E. Genesis of the JCE

66. Remarkably, PUSI's name is conspicuously absent from the Prosetstioarrative
account of the genesis of the JCE. There is noreefe to PUST in any of the key
milestones in the history of the JCE highlightedha Indictment, Pre-trial brief, Prosecution
Opening or Rule 98s submissions. For example, no evidence has bearcaddhat PU%]
was aware of, or aligned himself at any time wita bbjectives of the JCE as articulated by
TUPMAN in 17 December 1991 or at any other tim& Nor has any evidence been
presented to link PUSIto any of critical meetings in the formation oéthlZ H-B and HR
H-B highlighted by the Prosecution or any of the ®GiVhilitary operations throughout the

entire Indictment periofl.

67. Consequently, there is a dearth of evidence comge®USC to the creation and
development of the JCE. The little we do know, be basis of the facts presented by the
Prosecution, of PUSIs whereabouts in 1992 suggests that RUS$las a policeman of

unspecified rank and responsibility in the MilitdPglice in Mostaf®

1. PUSC’s Background

68. It follows that the Chamber has heard little if aeyidence of PU&I's schooling,
training, early employment history and family histoThe Prosecution’s failure to adduce
any significant evidence of PUSE background is compounded by the fact the Charhasr
only been presented with the barest details of P$Shistory of service in the Military
Police prior to the 8 July 1993.

69. The paucity of material proving PUSE political views and affiliations in 1991-4 and
the preceding period indicates there is scant ecel¢o support the Prosecution’s theory that

PUSIKC was a member or indeed, leader, of the JCE.

®|ndictment, para.24.

®OTP Pre-trial Brief, para.16.21-16.53.

7 bid.

®8 OTP Opening, T. 881-3, “A bit more background on. Rusic: In 1992, he became an officer in the
HVO military police in Mostar, held a command pasitin 1993.”
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F. Direct Evidence of JCE Membership

70. The Prosecution have failed to show that RUB&d any contact with many of the key
“leaders” of the JCE, including Franjo PMAN, Gojko SUSAK, Janko BOBETKO, Mate
BOBAN, Dario KORDI, Tihomir BLASKIC and Mladen NALETILC. Furthermore, the
two co-accused Slobodan PRALJAK and PETKOMiho gave evidence during this trial

made no meaningful reference to PUSI

G. Leadership Participation

71. This section addresses Prosecution claims that ®W&k one of the “leaders” of the
HVO by examining PUSI's powers and functions in connection with:

() PUSK’s position in the HVO chain of command,

(i) PUSK’s position vis-a-vis the HYO HZ H-B and-or HR H-B,

(i) PUSK’s appointment as an Officer in the Military Politem 1992-3,

(iv) PUSK’s appointment as Head of the Service for Exchdraya 5 July 1993 and

(v) PUSK’s appointment as President of the 6 August 1998@ission.

72. Contrary to the allegations made by the Prosecutienevidence discloses that PUSI
had node jureor de factoauthority over any limb of the HVO civilian or nmdry apparatus
as a result of any of these appointments. The se@leonnected to PUSE allegedde facto
authority in regard to prisoner releases, exchandeced labour, detention centres,

deportations and other matters is examined addtéssgections 1V to X of the Brief.

73. One of the key characteristics of a leader ishleadr she should possess some degree of
unilateral decision making authority. However, maofythe Prosecution’s key witnesses
including BISKIC and [REDACTED] and WITNESS DV testified that thieglieved PUSE

had no such powers and could only act pursuanbeairtstructions of his superiors. Their
testimony wholly contradicts Prosecution claimst tREISIC could exercise effective control

or substantial influence over any limb of the HV@itary or civilian structure. The evidence

of WITNESS DZ, WITNESS DV and BISKl is considered in Parts IV and IX respectively.
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1. HVO Chain of Command

74. One of the many inconsistencies in the Prosecigtioase against PUSIstems from
their abject failure to properly define PWSs position in the HVO chain of command. As the
Prosecution claim that PUSIis one of the leaders of the HVO, it is extracatinthat the
evidence presentday the Prosecution setting out the HVO military amndlian of command
does not clearly set out his position therein. Moes this material further enlighten the

Chamber as to the precise nature of RUStelationship with his alleged superiors.

75. Consequently, it is unclear from the evidepeeduced by the Prosecution how PUSI
features in the hierarchy of the Military Police@efence Department in respect of any of his
appointments and how the chain of command operatesonnection with his alleged
superiors. In addition, the Prosecution have faitespecify who PUSI's subordinates were,
an omission which further undermines the contentiat PUSC was one of the leaders of
the HVO.

2. HYO HZ HB

76. Contrary to the assertion that PidSlvas an “instrumental high-level official” within
the HVO HZ-HB administration, the evidence showattRPUSC never held the post of
minister, deputy minister, department head orsémsi department head within the HVO HZ-
HB-HR H-B as confirmed by the Prosecution’s expathess TOMLJANOVICH?

77. According to TOMLJANOVICH, PUSXI only attended one meeting on the 21
September 1993 and there is no record of any taorimh from PUSC in the minutes of that

meeting’®

3. Officer in the Military Police from 1992-3

i. Position Within the Military Police 1992-3

% Tomljanovich T.6402-3. P09545, p.123 and 127 anchekglices B and C. References to PUSI
occupying a ministerial post are factually incotr&eePart 1V.
“Tomljanovich T.6403.
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78. In 1992 the Prosecution state that POSbecame an officer in the HVO Military
Police in Mostar, and held eommand positiorin the Military Police in 1993™ The
Prosecution have failed to define the term “commpamsition” or identify its relevance to the

charges on the Indictmeftt.

79. Notwithstanding this, the evidence does not establith any clarity the precise role
held by PUSC prior to 5 July 1993 and the nature and exterdnif, of hisde jure powers.
No internal HVO records from the Military Police veabeen adduced that show PUSI
ranking or commission save for references to FU&Icupying the post of “control officer.”
This job title certainly did not confer PUSWith the right to attend any meetings of the HVO
Military Police Administration section heads at tieéevant timé as no reference is made to
him in any of the minutes of these meetings. Actwlg, the evidence does not establish
beyond reasonable doubt that PUSleld ade jure command position within the Military

Police.

i .1 April 1993- Removed from List of Military Policengloyees

80. To further confuse matters the Prosecution have adkluced a document confirming
that PUSC was removed from the list of Military Police empé@s on the *1 of April,
19937

ii. HYO Military Police Participant in Exchanges22 April 1993

81. Leaving to one side any issues arising from thisudeent, a short time later, on 22
April 1993 Valentin CORIC issued an ord& pursuant to various earlier high level
agreements between the HVO and ABithat purports to appoint PUSko “participate” on

behalf of the Military Police Administration in goner exchange#. does not confer PUSI

" Indictment, para.13.

2|Insofar as the Prosecution is referring to comm@sgonsibility, this is addressed in Part XI.
3Tomljanovich T. 6135-6. P03663.

4 Ppp1773. It should be noted that after removing ®fiKim the list of Military Police employees, this
document nominates Pusic to become “an officeraritol| at the administration of the military police
officer for cooperation and liaison with the opgesside in connection with exchange of prisonedssip
Praljak testified that he was not aware of thisappnent. J.Praljak T.14916-7.

*P02020.

" [REDACTED]. See also Part X.
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with any decision making authority or any widerrarity to act on behalf of the Military
Police or HVO HZ H-B.

iv. Permanent liaison officer with UNPROFOR fromMay 1993

82. On 11 May 1993 the Prosecution claim that RUUSIas appointed as permanent
liaison officer to UNPROFOR based on an “order” purportedly issued by STOdéted 11
May 1993. This is patently incorrect and flatly tawlicted by the evidence of the
Prosecution’s witness WITNESS BJ.

83. WITNESS BJ testified that the 11 May 1993 “pernussigranted by STOGI® did not
appoint PUSC as a permanent liaison officer but put him in geaof contact with
UNPROFOR in one particular instan€e.

84. WITNESS BJ understood ST@Js authorisation to be a written “permission” to
facilitate the delivery of blood to the Mostar hitap With the corrected translation from the

CLSS,the document in question states:
Mr Berislav PUSC shall liaise with UNPROFOF®. [emphasis added]

85. WITNESS BJ also testified that Bozo RAGUZ was appad as the liaison officer to
UNPROFOR on 22 March 1998.Furthermore, a flowchart of the HVO organisational
structure referred to by WITNESS BJ in his testijmamdicates that Bozo RAGUZ held this

post®

86. In addition, WITNESS BJ testified that there mayédeen other liaison officers in
addition to BoZo RAGUZ, but all these candidateskesl as Colonef§ There is no
allegation made that PUSIever held this rank.

" Indictment para.13, “Bruno STQJ! appointed Berislav PUSI as an HVO liaison officer to
UNPROFOR.”

8 p02291.

" Witness BJ T.5667-8.

80p02291.

8 6D00033, [REDACTEDSee also [REDACTED], 4D0550, 4D00741,

8 Witness BJ T.5664-5.

83 [REDACTED]. Witness BJ 5665-7.
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4. Head of the Service for Exchange

87. The powers attributed to the Service for Exchangéhle Prosecution, and therefore to
PUSIC, have been greatly exaggerated. The remit of twi& for Exchange was strictly
limited by the terms of its mandate. The Service Eachange was created pursuant to a
decisionof 5 July 1993 and as part of the civilian admnaigon, it had nale jureauthority
over any limb of the military apparatus or any taily personnel.

88. In any event, the mandate of the Service for Exghatid not extend PUSIwith the
authority to govern prisoner exchanges, prisonéerdimn and prisoner relocatiéhindeed,
the mandate did not confer PWSWwith any powers over any other HVO body. Insteag,
mandate, the remit of the Service for Exchange waged to the provision of technical and

administrative support to other HVO bodies involwedhe prisoner exchange process.

i. Mandate of Service for Exchange

89. The mandate of the Service for Exchange as defimefiticle 2 of the Decision to
establish the Service for the Exchange of PrisoardsOther Persons (“the mandate”) states
that:

the Service shall perform professional and adnatise-technical work for the
needs of the HVO HZ H-B, and particularly for theeds of the Commission for
the Exchange of Prisoners and Other Persons, to:

1. Set up and update the database (PC data) am@rssand other persons in
connection with exchange:

2. Establish relations with /word illegible/ sidesconnection with the exchange
of prisoners and other persons:

3. I?Prepare/ proposals /illegible/ conditions amedhod of exchange:

4. Cooperate with international organisations /Pdmatlies of the HZ H-B in
connection with the tasks that fall within the atddiexchange:

5. Perform other tasks as w&ll.

84p03191.
%bid.
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90. The Prosecution expert TOMLJANOVICH confirmed thia¢ Service for Exchange's
remit was strictly defined at the time it was foadd He stated that the organisation was
“charged with providing the technical support fdretHVO HZH-B, in particular the
Commission for the Exchange of Prisoners and Qtkesons® and “it was mandated et

up databases, establish relations with the opposidg in exchanges and co-operate with

international bodie4®’ [emphasis added]

91. Contrary to allegations made by the Prosecutions itlear that the mandate of the
Service for Exchange does not confer PUSlith any decision making authority over the
transfer and deportation of detainees, their caitof detention and other areas related to

their confinement such as forced labour.

92. Subsequent to the founding of the Service for Brge, the Prosecution alleges that
proposal for its re-organisati®iwas drafted. The Prosecution atdtege that PUSI was the

author of this document. The Defence question thieaticity and provenance of this
document as it is not hand-signed by POSt is not dated and there is no protocol refeeenc

and no stamp of the Croatian archiffes.

93. The Prosecution allege that this document illustrathe remit of the Service for
Exchange and PUSBIs effective control the prisoner exchange proéedsowever, the

Prosecution’s expert withess TOMLJANOVI€CHconfirmed that this document was a
proposalfor the organisation of the Service for Excharnge.evidence has been adduced of
any response to this proposal. This document sirophfirms that the Service for Exchange
played some role in the prisoner exchange prodéssether PUSE exercised decision

making powers in this process is a matter for thearber to decide in light of all the

evidence.

8 pP9545, p.61-62, para 162.

& pid.

8 pp3052. Tomljanovich T.6102-4.

8 Tomljanovich T.6103. The Prosecution Expert Tomfjaich claims the proposal was written “... most
likely right after the foundation of the office” bulid not clarify the basis for this assertion, ate
Defence submits this constitutes nothing more geculation on his part.

% OTP 98 bis, T.27119-49.

% Tomljanovich T.6102-5.
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ii. Status of the Service for Exchange

94. The mandate of the Service for Exchange did noteniiakccountable to any limb of the
HVO military or defence structure. Nor did it falhder the authority of the HVO HZH-B or
any HVO department. For example, the mandate didetuire the Head of the Service for
Exchange to report to the HZ H-B. This is consisteith the role envisaged for it at
inception and clearly stated in the mandate i.& bedy providing information and technical

support to other HVO agencies.

5. The 6 August 1993 Commission

95. In theory the 6 August 1993 Commission was givereeping powers over HVO
detention centres and detainees. In reality, theigust 1993 Commission existed on paper
only. This is the only reasonable inference that lsa drawn from the evidence concerning

the 6 August 1993 Commission presented at trial.

i. Testimony of JOSIP PRALJAK

96. JOSIP PRALJAK was extensively questioned on hisskadge and participation in the
6 August Commission by all parties. He confirmed@nuncertain terms that the Commission

never functioned or operated.

97. JOSIP PRALJAK testified that PUSIlappeared to know nothing of the Commission on

the first and only occasion they spoke about it:

...Q. But let me go back. When you received this grgeu said that you talked
to Mr. Pusic over the telephone about the workhat tommission and that Mr.
Pusic said, "We'll do the work.”

A. Yes.

Q. After that, you had no further contact with MPusic in respect to this
commission, did you, nor do you mention this in ydiary at all? | find no entry
to that effect.
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A. No, we never had a meetifig[emphasis added]

98. JOSIP PRALJAK said that he had no further contaith iPUSIC regarding the
Commissioff and never wrote to him about its wétklOSIP PRALJAK also said he never

spoke to or met with any of the other members ef@ommission in an official capacity.

99. When shown a document referring to the Commissiatedd 12 August 1993 (see
suprad, JOSIP PRALJAK confirmed that he had never ségn liefore’® JOSIP PRALJAK
also clarified that he never attended any meetirighe Commission and had no knowledge
that it had ever méf. On 24 November 1993, over three months after thrission was
set up, JOSIP PRALJAK made a note in his diaryrrefg to the fact that the Commission
had not met. Notably, the Prosecution failed tostjoa challenge JOSIP PRALJAK on this
aspect of his testimony.

100. In the autumn and winter of 1993 JOSIP PRALJAK &@ZIC notified a number of
HVO officials of a variety of complaints regarditige operation of the Heliodrom. These
reports detailed matters that, in theory, wouldehlbbgen directly relevant to the remit of the 6

August 1993 Commissioli.These reports were not circulated to PUSF any of the other

9 J.Praljak T.14974.

% |bid.

% J.Praljak T.14968-9. The witness testified, “Q.uYalso confirmed that in that period, on the 5th of
August, in fact, you received the order a coupledafs lateryou never wrote to the person who was
supposed to be the chairman of that commissionAdsic. A. Ye$ [emphasis added]

% J.Praljak T.14969-9. The witness testified, “Quduld like to start off from the end so that we putend

to this story about the commission that you havenbguestioned by the Prosecution, the Stojic Defenc
and partly, theZORIC Defence. You know which document I'm talking abdtls that order from August
1993.P 03395 You keep stressing, Mr. Praljak, ftoat were the fifth member of the commission. | know
Mr. Pusic was supposed to be the chairman, andwgrye supposed to be the fifth member. What abaait th
other members? Were they all equal or were you komeaanked one, two, three, four? Apart from Mr.
Pusic, | didn't know any of those officials, andhbught of myself aéifth in order...Q. When | say
"commission," | think of it as a collective bodyatts supposed to meet and discuss something. Yiduasa
moment ago that except for Mr. Pusic, who was sapdao be the chairman, you didn't know anybody
else, Jold, Barbaric, or Musa.A. | saw Zeljko only once dgrithe war, and | actually properly met him
after the war.Q. What I'm trying to say is this:yldu don't know those people, you don't mentioyonr
diary that you contacted the other members of tramission in any way from the day you received the
order.A.l didn't have contact with anybody[emphasis added]

% J.Praljak T.14781-2. The witness testified, “Cami wimply tell us, did you in fact ever attend a hireg

of this commission on the 12th of August, 1993MN&ver Q. And until -- until you saw this document in
the last several days, were you ever aware thataehemission had issued such a document or takem suc
an action around that time?1Alid not know” [emphasis added]

97J.Praljak T.14968-9 The witness testified, “Q. Ysaid to Mr. Scott, to the Stojic Defence, and te th
Judges thayou don't knowabout a single meeting of that commission, and wete never present if they
met: is that correct? A. Y&s

% See P05008. Pusiand the 6 August 1993 Commission is also not meetl various general reports on
detention centres including P04921, P05222, PO%2#bP06729. In addition Bi&kimade no reference to
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members of the Commission. Nor was the Commissioentioned in any of this

correspondence.

101. The fact that JOSIP PRALJAK and BQZfailed to address many of their complaints
either to PUSLT directly or to the 6 August 1993 Commission isoimsistent with JOSIP
PRALJAK’s claims that PU%l had responsibility for the operation of HVO detent
centré® and is further and compelling evidence that th&ugust 1993 Commission never

took effect.

ii. Lack of Documentary Evidence Relating to then@ussion

102. The existence or operation of the 6 August 1993 @msion was never discussed in
any meetings or mentioned in HVO HZ H-B or HR H-Brespondence. Even at the 11
August 1993 cabinet meeting, there was no mentidMUSIC or the Commission set up just
five days earliet® Nor was any reference made to the Commission in aher cabinet
meetings including the minutes of the HVYO HZHB wiatkmeeting dated 18 August 1993
and 6 September 1993.

103. Furthermore, the 6 August 1993 Commission was neartioned in the minutes of
any meetings of the Heads of the Defence Departmehtding the minutes of the Defence

Department collegium on the 2 September 1'993.

104. Even though he was notionally Head of the purpo@ethmission, there is no evidence
that PUSC attended any of these meetings after 6 August.1993

105. The Prosecution Expert TOMLJANOVIC testified tha& tound no documents related
to the Commission in the Croatian State ArchiV€3OMLJANOVICH also noted that he

would be very surprised if a Commission of thisunathad been established and did not

the 6 August 1993 Commission and created anotheofs€ommissions after the 13 December 1993
meetings in Posus$je, as detailed in ParS&e also Part VIII, Section B(5) and Part IX.

® See Part V.

10pp4111.Tomljanovich T.6407-8, P09545 Tomljanovieport para 266. and Appendix E.

191 p04gal.

192p04275.

193 p04756.

%4 Tomljanovich T.6410.
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produce any paperwotf The paucity of documentation produced by the 6 usugl993

Commission is startling given the “sweeping powgtsillegedly attributed to it and is further
evidence that the Commission was defunct, and ezkigt name only. Notwithstanding
TOMLJANOVICH's comments, it is submitted that theogecution have clearly failed to
discharge their evidential burden to establish eékiestence of the 6 August Commission

beyond reasonable doubt.

iii.PUSIC’s note of 12 August 1993

106. The authenticity of this documéftitis disputed by the Defence. In any event, no
evidence has been led of any action taken by an@ lé¥ficial in response to this document.
Accordingly no evidential weight should be attachiedhis item. Taken at its highest, the
document is proof that a proposal was made forgfmm of the system for registering and
classifying detainees at the Heliodrom. It does ewiablish, as the Prosecution allege, that
PUSIC had the power to establish and organise “proce$seshe classification and
registration of detainees and also the releasetfirtees™® The evidence also suggests that
PUSIC did not become involved in these procedures whiere the responsibility of other
HVO agencies®

iv. Testimony of PETKO¥YI

107. PETKOVIC’s evidence does not establish that the Commissias an effective
operating body. Whilst PETKOYI acknowledged that he was aware of the formatiothef
Commissiof® he had no knowledge of the work that it did. Ferthore PETKOWC

195 Tomljanovich T.6406-7, T.6409-11.

198 |bid. Tomljanovich described the 6 August 1993 awihg theoretically “sweeping powers” to take
charge of all detention units and prisons in wHrdWs and military detainees were held.

107p04141.

198 |ndictment, para.17.6(g).

19 5ee Part VI.

10 petkovi T. 50771. The witness testified, “JUDGE TRECHSEILust one question with regard to this
last document. Mr. Petkovic, do you know whettiés commission ever actually accomplished the task
assigned to it by the minister of defence or théefclof the Defence Department? THE WITNESS:
[Interpretation] | know that the commission startedrking. As for the periodduring which it worked, |
don't know | know that Mr. Praljak, as a member of the cdesion in November, wrote a certain report
in his capacity as the fifth member of the comnadssilt wasn't my dutyto follow the work of the
commissiorf [emphasis added]

Case No: IT-04-74-T 35 31 March 2011



70081

conceded that he had very little contact with RUSUring the Indictment period and made

no reference to PUSIs work as Head of the Service for Exchafige

v. Other Prosecution Withesses

108. WITNESS Dz, BISKLC, WITNESS DV and other International community
representatives failed to make any reference to @wenmission, further reinforcing

submissions that the Commission took no practifateafter it was notionally created.

H. Liability for Omissions As a Member of the JCE

109. An Accused can be held criminally liable for an esmon to act as a member of the
JCE, as long as the failure to act amounts to @ifgignt contribution to the JCE. Liability
for omission extends to all three variants of J&Hn Galic, the Appeals Chamber stated that
an omission may lead to criminal responsibility endrticle 7(1) where there is a legal duty
to act'*® In the instant case, the Defence submit that BUfid not have a legal duty arising
from any of the offices he held and in the abseoteany de jure or de factopowers.
Moreover, PUSI’s contribution by way of omission can not be smichave been significant
given his complete lack of authority over the H\dces alleged to have been responsible for

the crimes in question.

V. INTERNATIONAL WITNESSES

A. Introduction

110. This section of the Brief reviews the evidenceh# international community witnesses
called by the Prosecution who form an important ponent of the case against PUSI
Viewed globally, the evidence of these witnessegelation to PUS{’s role and functions
and influence is often vague, inconsistent and redittory. On some occasions, when

confronted with evidence that contradicted thegoamts, a number dafiternational withesses

1 petkove T.49799.
12 Milutinovi¢ TJ para.103.
13 Galic AJ para.175.
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confessed that their testimony concerning RUSlay have been incorrect or was entirely
based on hearsay. The Prosecution have convenimilen to gloss over these deficiencies
in the presentation of their case. However, theeDed submit that sections of the testimony
of some international community witnesses suchbas (ot limited to) [REDACTED] is

unreliable and should not form the basis of anglifig of fact.

111. For example, it is impossible to reconcile the ewick of WITNESS DZ and WITNESS
DV in connection with PUSI’s powers and responsibilities with that of witres8B, BC
and BD. WITNESS DZ and WITNESS DV maintained thattheir opinion, PUST had no

decision making autonomy whereas BB, BC and BD imaphe opposite.
112. It is clear that some international witnesses, gypially [REDACTED] and WITNESS
DV [REDACTED]. Where the testimony of these witresss in conflict, it is submitted that

the evidence of those [REDACTED] should be preférre

B. Senior International Community Representatives Biled to Refer to PUSC

113. In light of the Prosecution’s grandiose descriptafinPUSLC as a “senior political or
military actor in the Croatian Community of HercBgsna and the HVO” with a “key and
essential role or roles in or concerning the corsiois of the crimes charged in the
indictment™* it would not be unreasonable to expect the Prdgecttio produce extensive
evidence of contact between PUShnd many of the senior international community
representatives in Bosnia during the IndictmenigoerHowever, Peter GALBRAITH, Bo
PELLNAS, Herbert OKUN, Cedric THORNBERRY, and [REDAED]** all failed to
mention PUSE during their testimony. Their failure to referRSIC is a clear indication of

his lack of influence.

C. Testimony of WITNESS DZ

14OTP Opening T.906.

15 |n addition Witness DW could not recall if he haker had any dealings with P&stQ. And | wonder
if you had any dealings with that person, Mr. P@sfc | do not recall. | don't think so. But wey have
met at some point.” Withess DW T.23141.
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1. PUSC Compiled Prisoner Exchange Lists

114. [REDACTED].**®
115. [REDACTED]."’
116. [REDACTED]'**[REDACTED].**
117. [REDACTED].**°

2. PUSC Had No Decision Making Powers

118. As highlightedinfra, in response to [REDACTED], WITNESS DZ [REDACTED]
confirmed that, in his view, PUSI had no independent decision making authdfity.
WITNESS DZ reiterated this opinion on several ommas during his testimon{?® For
example, [REDACTED}?

... [REDACTED}**

3. Detention Centres And Forced Labour

119. [REDACTED].

4. PUSC Was Prone to Exaggerate The Extent Of His Autiorit

120. [REDACTED]:

[REDACTED]'*

118 IREDACTED]
17 IREDACTED]
18 REDACTED)]
19 REDACTED)]
120 [REDACTED]
21seepart I.

122 IREDACTED)]
123 IREDACTED)]
124IREDACTED)]

Case No: IT-04-74-T 38 31 March 2011

70079



70078

121. [REDACTED]. [REDACTED]

122. [REDACTED]. [REDACTED]. [REDACTED]:

[REDACTED]

123. [REDACTED].

5. PUSC’s Role In Medical Evacuations and Humanitarian Aid

124. [REDACTED].*® The evidence concerning HVO policy and practicehis area is

considered in Part X, Sections D-E of this Brief.

125. [REDACTED]* [REDACTED].*** [REDACTED]. During the course of the trial the
Chamber noted that [REDACTED]:

[REDACTED].**
126. [REDACTED]. This omission is significant given ththe [REDACTED]**
127. PUSK’s lack of influence over HVO policy in connectiavith medical evacuations
and the provision of humanitarian aid is discusseahore detail in Part X of this Final Brief

and in relation to [REDACTED] allegations,ipra

6. WITNESS DZ'’s [REDACTED]

128. [REDACTED] conclusions [REDACTEDT are wholly inconsistent [REDACTED].
Accordingly, it is suggested that little weight skbbe attached to [REDACTED].

125[REDACTED].
126 |REDACTED)].
12" IREDACTED].
128 |REDACTED].
129 REDACTED].
130 [REDACTED)].
131 [REDACTED)].
132IREDACTED] Seg also Part X.
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D. WITNESS DV AND TESTIMONY FROM [REDACTED]

1. WITNESS DV

129. WITNESS DV stated that he contacted POSWhenever they were involved
[REDACTED] as he believed PUSIwas Head of the HVO Office for the Exchange of
prisoners. WITNESS DV represented [REDACTED] and amcasion [REDACTED] in
prisoner exchange negotiations with POSbften as an observer. WITNESS DV shared
WITNESS [REDACTED] opinion of PUSI:

[REDACTED].***
130. WITNESS DV was invited to comment [REDACTED]:

[REDACTED]**
131. It is therefore apparent from WITNESS DV’s testimdhat he shared [REDACTED]
that PUSC could not act without consulting his superiors e incapable of executing any

order based solely on his own authority.

2. Medical Evacuations

132. WITNESS DV did not name PUSIamongst the HVO negotiators he dealt with in his
discussions concerning [REDACTED]. WITNESS DV thstl that he normally
[REDACTED]. He said that BAGARI was in charge of the hospital in Mostar
[REDACTED] and described BAGARI as representing the “medical part” of the HVO.

133. WITNESS DV also stated that, in his experienceHNM® never obstructed any medical
evacuations from East Mostarand HVO representatives were always availableigouds

the evacuation of the wound&4d.

133IREDACTED].
134IREDACTED].
135 IREDACTED)].
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134. Like [REDACTED], WITNESS DV does not refer to PWShaving any responsibility

for the operation of detention facilities or fodering forced labour assignments.

3. [REDACTED]

135. [REDACTED] attended by PUSIconfirms that he had no decision making authaity

these negotiations. ABiH and HVO representativecudised the situation in Mostar and
PUSK is part of a HVO delegation with Brigadier MARI(Chief of Staff of the Eastern

Herzegovina Operative Zone) and Brigadier PWLJ{Deputy Command of the Eastern
Herzegovina Operative Zone). The attendees, inotudUSC, are not endowed with the

power to take any decisions as the [REDACTED]:

[REDACTED] .}

E. Testimony of ECMM Witnesses

1. KLAUS NISSEN

136. NISSEN rarely had any contact with PUSNISSEN explained that when dealing with
exchange issues PUSIwas not normally his first point of contact withthe HVOX?®
Furthermore, NISSEN conceded that the European Qomtyn Monitoring Mission
(“ECMM”) were under strict instructions not to bexe involved in any dealings related to
detention centres and deferred to the Internati@uahmittee of the Red Cross (“ICRC") in

this ared*

137. NISSEN's recollection of PUS$Is role and function was, as he accepts, uncedath
muddled. When asked about his knowledge of FUSlIlate May 1993, NISSEN admitted

that he knew who PUSIwas but could not be sure what his area of resipiinswas™** and

1% Witness DV T.23060-1.

137\itness DV T.23062-3.

138[REDACTED].

139 Nissen T.20494.

140Nissen T.20508-9.

141Nissen T.20475. The witness testified, “Q. Did ytake stage -- did you take stage know who Mr. Pusic
was already? A. Yes. At that point | did know haltigh the distribution of the actual task was sdvmet |
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the same applied to his state of knowledge of BtJprecise remit in 19942

138. NISSEN also accepted that he was clearly mistakéiisitestimony about PUSK role

in the events of the 25-6 May 1993.NISSEN gave evidence of a civilian transfer he
observed where PUSIwas present on 26 May 1993. The Prosecution nastgkclaimed
this event may have been connected with [REDACTER] [REDACTED] of evictions of
Muslims from Mostar and the south of BiM. In fact the civilian transfer observed by
NISSEN had been agreed at the meeting in Mostathen25 May 1993. The agreement
provided for the release of civilians to be carried the following day, 26 May 1993 at 1500
hours.

139. NISSEN conceded that he stumbled upon the tramsfeivilians by chancé having
just returned from annual leave on that date. Heptained that his deputy MILVERTON had
failed to inform him of the proposed transfer ofilcans. In his testimony-in-chief he
described seeing five buses with Muslim familiesnven, children, and elderly people and
indicated that PU$1 was in charge of their passdéfeHe felt that PUSI's reaction to his
presence made it clear to him that he was unwel@irttes scene.

140. NISSEN's account of PUSIs role in the 26 May 1993 transfer of civiliansssentirely
inaccurate. During cross — examination NISSEN wasented with [REDACTED] which
described the event as a “smooth” pre-arrangedfeamf civilians between the HVO and
ABIiH. NISSEN responded by stating that the accdwgave during his testimony in chief

may have been different if he had previously hasgnésant of this informatioH! It follows

wasn't sure about. Sometimes it was about disglgmersons. Sometimes it was prisoners of war,
sometimes refugeeSo it wasn't quite clear how sharply delineated thie$ [emphasis added]

142 Nissen T.20475. When asked to comment on a retererade by [REDACTED] he replied, “l was under
the impression, and this was confirmed in 1994 whiee@ard the name agaithat the area of responsibility

of Mr. Pusic was not clearly defined from -- | mysdidn't quite understand the definition. So heswa
responsible for displaced persons, then refugedsat's what | heard as well, | seem to remembend i
1994 he said he was also responsible for prisoreravar. Hence it was never quite clear to me.”
[emphasis added]

1“3Nissen T.20655-9.

144 Nissen T.20432.

145 Nissen T.20656.

146 Nissen T.20429-20431. The witness testified, “[sdoRVO soldiers were guarding these buses, and the
man who was -- who look after these soldiers, wlas wm command, was Mr. Pusic.” According to Nissen
Pusic told them to move away from the area bec#us@s none of their business. When asked whether
Pusic was in command, Nissen testified: “Yes, timtld be recognised, the way in which he behavikd, |

a leader of the few HVO soldiers who obeyed hime Wwhs obviously the leader, the one who said what
they should do.”

147 Nissen T.20658. [REDACTED]
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that PUSC's alleged conduct in the civilian transfer on #6eMay 1993 can not in any way

be construed as obstructive or confrontational.

2. VAN DER GRINTEN

141. PUSK was a peripheral figure for VAN DER GRINTEN aneithpaths crossed on few
occasions. VAN DER GRINTEN'’s tour of duty in thegren began in May 1993 and ended
in August 1993. However, having claimed that he RISIC from “time to time™* he only
testified of three specific meetings with PdSbn the 27 May 1993, 11 May 1993 and 16
May 1993.

142. It is revealing that VAN DER GRINTEN made no mentia his testimony of PU$Is
role in dealing with prisoner exchanges and noresiee to his appointment as Head of the

Service for Exchange on 5 July 1993.

143. VAN DER GRINTEN'’s account of a meeting with PWSbn 16 June 1993 does not
establish that PUSI had any decision making authority. VAN DER GRINTEneets with
PUSIKC andCORIC and later encounters ST@Jt* His notes of the meeting are brief, and his
recall of the matters discussed vague. For examplecross-examination VAN DER
GRINTEN stated that he could not remember if theetmg took place in any particular
official’s office. All he could recall was thatibok place in the same building as his meeting
with STOJC and he also could not remember GORIC spoke English or used an
interpretef™ He also could not specifically recall if the megtiwas arranged in advance but

claimed they normally made appointments for sucktmgs'**

144. [REDACTED] does not contain a contemporaneous adcoiuany of the conversations
VAN DER GRINTEN had. In summary, VAN DER GRINTENa@ins he raised the same
issues concerning the expulsions of Muslims fronsMostar in both meetings with all
three men and was given the same answers i.éhali®een carried out by criminal elements
without the approval of the HVO leadership. He doesattribute any specific comments to

PUSIKC. Given these circumstances and the fact that €iSthe lowest ranking of the three

148\/an Der Grinten T.21028.
149van Der Grinten T.21047 and T.21129-30. [REDACTED]
150v/an Der Grinten T.21129.
151yan Der Grinten T.21128.
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HVO officials present, it is submitted that thisidence does not shed any further light on

PUSKC’s position and powers at the time

145. [REDACTED] VAN DER GRINTEN, as Chairman of the Jofdommission, noted the
true reasons for the failure of the HVO and ABIH d@recute the terms of the various
agreements between the two sides following the tev@inMay 1993. VAN DER GRINTEN
concluded that after four weeks of negotiation E@MM and United Nations Military
Observers (“UNMOQ”) agree that implementation of th2 May 1993 agreement was not
possible because of preconditions set by both siddshe general situation in B-H — and that
“higher political pressure” is needed to reach &tgm.*> PUSK is not on the list of

attendees for the Joint Commission.

146. During cross-examination VAN DER GRINTEN was askedcomment on a plaque
presented to PUSI by Jesus Amatrain, VAN DER GRINTEN's colleague, @ctober
1993 The plaque was addressed to PUSIith “the deepest gratitude for all the help he
gave us in the completion of our tasks.” VAN DERIGREN confirmed that Amatrain had a
positive relationship with PUSland that “we had as team also a good relationshipMr.

Pusic.™**

3. PUSC’s Job Title

147. Like NISSEN, VAN DER GRINTEN was also clearly mikém and confused about the
position held by PUSI. VAN DER GRINTEN ascribed conflicting job title® tPUSLC.
[REDACTED] VAN DER GRINTEN claims that PUSI held the post of Deputy Military
Commander® but said that PU$I was introduced to him as Deputy Head of the Milita
Police during their encounter on 16 May 1993. HoeveW AN DER GRINTEN could not

confirm who introduced PUSIwith that title*®

152 |[REDACTED].

153 6D00606.

1%4\an Der Grinten T.21151.
15IREDACTED].

156 \/an Der Grinten T.21127.
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148. [REDACTED]” The Prosecution does not allege that RUSEId any of the posts
mentioned by VAN DER GRINTEN or NISSEN or MILVERTONThe evidence
demonstrates that LAVRIwas appointed Deputy Head of the Military Policetbe 28 June
1993 PUSK’s name was not mentioned in a proposal nominatifigers to this position
written by CORIC on the 26 June 1993

4. PHILIP WATKINS

i. WATKINS is Mistaken About PU8¢$ Dealings With Displaced Persons

149. WATKINS was mistaken about the nature of PUSloffice. In an account of his first
meeting with PUSE, WATKINS states that he believed that PUSheld the office of
Minister for Prisoner of War exchanges. The Proseowo not allege that PUSIever held
the office of Minister® WATKINS also claimed that PUSIwas Head ofll dealings with
refugees and displaced perséhsHe also said that he dealt with PdSbn issues of
humanitarian aid? until RAGUZ®® took over responsibility for this and implied hadhsome

influence over population movements.

150. WATKINS appears to have confused PUSkith RAGUZ. WATKINS modified his
testimony during cross-examination, stating that tiffice he dealt with regarding the
movement of persons was headed by RAGUZ. WATKINS abnfessed that he was unsure
of the precise delineation of authority between RU&d RAGUZ. He thought that RAGUZ
was responsible for all other movement of peopldeMUSIC dealt primarily with prisoner

of war exchanges.

151. WATKINS produces no evidence to corroborate hisnwathat PUSE had authority
over humanitarian aid and population movements laactonclusions are not supported by
the evidence. Although he said PdSappeared knowledgeable about the movement of
displaced persons in Central Bosnia, WATKINS adzitthat he did not know if PUSIhad

15" [REDACTED].

158 p02985.

1%9p02693

10watkins T.18188-9.

1 \Watkins T.18762.

182\Watkins T.18770.

183 All references to Ragu? are to Martin RaguZ. Boag is referred by his full name in this brief.
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any authority in this aréé& WATKINS wrongly assumes that knowledge infers poivem

his discussions with PUSIon the topic of population movements.

152. POGARCIC tells WATKINS of plans by BOBAN and his advisors dreate a number
of government departments in the new governmeunttstre’® WATKINS initially states that
PUSIC was to become Head of the Office for Displaced®as and Refugees (“*ODPR”), but
later he concedes that he cannot be sure whethevaketold thi¥® or whether he was
informed that PUST was merely one of a number of candidates for gbist. RAGUZ was
another candidaté’ RAGUZ had been Deputy Head of the ODPR and wa®iaga as
Head on 1 December 19983 WATKINS produces no evidence to corroborate hisoaat

which should not therefore form the basis of angifig of fact by the Chamber.

ii. WATKINS Testimony on PUS§ Role in Prisoner Releases

153. Philip WATKINS testimony in connection with BOBAN'40 December 1993 order
underlies how progress with regard to prisoner argles and releases required intervention
from the highest levels of the HVO:

What Mate Boban's statement was, was a very diatansent and a good move in
terms of sending the right signals to the inteoral community that regardless of
cooperation and linkages, he was going to releas®ners from -- from the
detention centres. So those releases, the ini@mahtcommunity still hoped,
would encourage the armija forces to reciprocatd,when they didn't, of course,
that gave the Bosnian Croats even more kudos mstef we're doing it, they're

note°

154. On several occasions WATKINS commented on RUSpositive relations with the
ECMM and his constructive role in trying to bringaat the release of all detainees from

HVO custody. For example, when asked to commena omessage from PUSIrequesting

164\Watkins T.19035-6.
185 [REDACTED]
186\Watkins T.18790
187\Watkins T.19032
168p7005

189\ atkins T.18883-4.
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ECMM assistance in the transfer of POWSs from Jabdato Gabela to effect their release on
the 16 December 1993, WATKINS testified that:

Mr. Pusic is keen to push on and to see more peisoof war releasedand he's
looking to UNPROFOR rather than ICRC, and we'vergifi ECMM presence, |
notice, in the comment below. So | think what ipfpening here i8ir. Pusic is
delivering on and looking to continue the -- thespner of war exchangend one
announced by Mate Boban. | think it's an importsighal being sent by Mate

Boban about cooperation with the international camity.*”°

[emphasis added]
155. [REDACTED] confirm that PUST was simply acting as a conduit for information to
the international community on forthcoming prisongleases. [REDACTEDT! WATKINS

suggested that this was:

a further indication of the continuing, that tinmaplementation of Mate Boban's
statement, and it also gives us a forward indicatib the planning behind this
because it's giving us a future date and a number.

Q. Mr. Pusic, was he able to provide statistieotehand of people who would

be released? A. Well, he has on this occasia@?,/ye

...Yes, checking the date 20th of December so wesny wuch into, in fact
towards the end, | think, of the release of prissy HVO unilateral as declared
by Mate Boban ands delivered in terms of activity by Mr. Pusic[emphasis
added]

156. PUSIC continued in this role, furnishing information tioe international community
about prisoner releases into 1994 as demonstrgtfREDACTED].*"

5. [REDACTED]

0\watkins T.18824-5Seealso part IX.
1 REDACTED].

172\watkins T:18826-7.

173 \Watkins T:18866.

174 IREDACTED]
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157. PUSKC’s lack of decision making authority is highlighteda number of reports from
[REDACTED] attending prisoner exchange negotiatioms reference to a meeting
[REDACTED] that PUSE advised those present he did not have the authrisign the

agreement reached on behalf of the HVO for acaedsetHeliodront’

6. GRANT FINLAYSON

158. FINLAYSON admitted that he had a “few dealinsivith PUSIC but at no point in his
testimony did he mention his appointment as Headthef Service for Exchandg€.
FINLAYSON also conceded that he could not clearyall PUSC's precise role and
function”® The evidence reflects that FINLAYSON had littlentact with PUSEC and
believed his main area of responsibility lay inldgawith body exchange'$’

159. During cross-examination FINLAYSON was shown a HWiGtice appointing BoZo

RAGUZ as liaison officer to United Nations Protectiforce (‘UNPROFOR”) dated 22

March 1993, two days prior to GERRITSEN’S arrivakie area. FINLAYSON accepted that
he was mistaken in believing that P(d31eld this post at that tint&’

160. It bears highlighting that, although FINLAYSON hadquent recourse to the diary he
kept contemporaneously when testifying, he acceth@idthe diary contained no references to
PUSIC. This omission is significant considering that EAYSON made no mention of
PUSK in diary entries that dealt with events that hiebed to be within PU%I’s authority,
such as the exchange of corpses on Serb territotlgen20 May 1993.

F.Testimony of Witnesses [REDACTED]

SIREDACTED)]. See Part VII.

5 Finlayson T.18278.

7 Finlayson T.18058.

8 Finlayson T.18057. The witness testified:"Q.Yountien a person named Berko Pusic. Who is Mr.
Berko Pusic? What was his function? A.He had a eangt one stage in the early pieces he was asgign
as the liaison person, from memory. This was tecvery much in my earlier days in BH South. ihkh
his role as -- as liaison remained but with a pmesein East Mostar a lot of that was taken oveivby
Raguz as the direct contact. He -- I'm strugglimg- to get the correct term that we understoad to --

to have, but it was | think to do with misplacedpke. | -- yeah. | -- probably it will come to e

" Finlayson T.18058. The witness testified, “He dealbt with the body exchanges. With -- at thatrpoi
most of the body exchanges were happening betweemeH, at the early stages most of the body
exchanges were past ones with the Serbs, but dieurse, later on as the Mostar situation devedoip -

- we also had both body exchanges and prisoneragxyas with -- between the east and west.”

%0 Finlayson T.18279
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1. Testimony of WITNESSES BB and BC [REDACTED]

161. On the basis of the testimony of witnesses BB a@j e Prosecution claim that

PUSKC’s office was responsible for issuing the travetulments that were required in June
1993 to enable Muslims to leave the courttyHowever, neither WITNESS BB nor

WITNESS BC produced any documentary evidence t@a@ughis contention. Nor has the
Prosecution adduced any transit papers that catttifsuted to PUSI.

162. In addition, no corroborative evidence has beesaed to show that PUShad the
de jure authority to issue such permissions. As a mattecoonmon sense, in regards to
movement within HVO held territorgnly a HVO official with the ability to exert coratr
over the HVO military personnel stationed at check{s could issue this type of
authorisation. The evidence shows that this typeamfumentation was normally issued by
other HVO bodies.

163. The evidence of WITNESS BB and WITNESS BC on te®ue is not corroborated by
the testimony of [REDACTED] including BEESE, NISSEN and WATKINS of the
ECMM?*2 and other evidence that indicates that the HVGtamjl apparatus was in charge of
managing checkpoints. Furthermore, neither RAGUZBK nor KRAJSEK, who were far
more intimately involved dealings with displacedrgmms than Witnesses BB and BC,

mention PUSC’s role in this aspect.
164. [REDACTED].*** [REDACTED].***[REDACTED].**
165. Contrary to the allegations made by WITNESS BB, dtielence reflects that the ODPR

and NIKIC played an instrumental role in the production mainsit visas, not PUS| as

discussed in PART Xupra

1B1OTP 98bis T.27119-49 and [REDACTED].

182Beese T.3210. Beese gave evidence that if the EGMdied to move to an area, they would have to
gain a pass from other HVO bodies.

183 5ee Part VI.

184 [REDACTED].

185 [REDACTED].

18 IREDACTED].
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166. Even taken at its highest, [REDACTED]:

a. [REDACTED].

b. [REDACTED]. Therefore, both WITNESS BB and WITSE BC may have attributed

more influence to PU$Ithan was actually the case.
c. [REDACTED].
d. [REDACTED]*"
e. [REDACTED]:
[REDACTED]!®
167. This episode is further evidence of PUSlgeneral lack of authority within the HVO.
168. [REDACTED]** [REDACTED}** [REDACTED]** [REDACTED].
169. [REDACTED]. This evidence is not directly relevantthe charges on the Indictment.
However, it should be noted that the evidence dieesonstrate [REDACTED] as discussed

in Part V of this Brief.

2. Testimony of Witness BB [REDACTED]

170. [REDACTED]*? [REDACTED] by PUSC to GRANIC.* It is submitted that
[REDACTED] should not form the basis of any findiofyfact as.

187 IREDACTED)].

188 [REDACTED)].
189REDACTED].

19 REDACTED].

191 IREDACTED].
192po5884.

19 pp5877. [REDACTED].
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171. [REDACTED].* It is submitted that no weight should be attacteeITNESS BB'’s

testimony for the reasons advanced below:

a. [REDACTED].

b. [REDACTED]. [REDACTED]:

[REDACTED].®

o

[REDACTED].

d. [REDACTED].

@

[REDACTED].

3. Conclusion

172. [REDACTED].

V. PRISONER EXCHANGE

A. Introduction

173. Parts V and VI of the Brief examine the Prosecusiailegations of PU%I's powers
over the release and exchange of both civilianidets and prisoners of war. In Part V the
Defence examines PUSE role in prisoner exchange negotiations during thdictment
period. In Part VI the evidence concerning allegyatithat PUSI had the powers to order the

release of detainees from HVO custody are congidere

B. Prisoner Exchange Negotiations In Context

194 REDACTED]. P05884.
19[REDACTED].
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1. PUSIKC Was Primarily Involved in Local, Not National LdvBrisoner Exchange And

Release Initiatives

174. An important distinction has to be drawn betweeisgmrer exchange and release
negotiations taking place at a local level and tiagons at a higher level. This distinction
was highlighted by the ECMM representative WATKINSo explained that:

there was at a -- at khigh level attempts by the ICRC to broker largelsca
exchanges of prisoners of wdrut there were alwayecal exchangegoing on,
some of which were sanctioned by ICRC, some of tloeerseen by ECMM,
some of them not involving us at all, just discassi between the warring
elements... [T]he fact that [exchange] was happeisng was not an unusual

event!*® [emphasis added]

175. By failing to draw this distinction the Prosecutibave mischaracterised PWU3 role

in the prisoner release and exchange process. [ahge“scale exchanges” and “high-level
attempts” mentioned by WATKINS are references togati@tions between senior
representatives of the HVO, ABIH and internationammunity. PUSE did not have any

significant involvement in these talks.

176. Rather, the evidence reflects that PO%ttended some meetings at a local level where
representatives of the ABIH and the internationainmunity were present and prisoner
exchanges, and other related matters were discussd®94 PUST was involved in talks
related to the exchange and/or release of thossEnées remaining in custody following
implementation of BOBAN’s 10 December 1993 ordére Bignificance of PU$§Is conduct

at these meetings has been greatly exaggeratde®rosecution as the evidence shows that

PUSIKC did not have any unilateral powers to make bindiggeements on behalf of the HVO.

177. Furthermore, MASOMI’s testimony contradicts Prosecution claims thatSRU
obstructed and sabotaged efforts directed at aiclgigwisoner exchanges in the lower level

negotiations he was involved in. When referringthiese low level local exchanges in his

196 \Watkins T.18822.
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testimony, MASOVC, as Head of State Commission for Exchanges foABi#l, said that
he had no cause to meet PUSiefore 29 December 1993 and to become involvetidae
negotiations until the Autumn of 1993 because aunetween the parties was generally

proceeding smoothly:

Q. So you received reports from time to time, thare were no problems, no
major problems with respect to the exchanges betwiee HVO and these local
commissions?

A. Well, that's right. But I'd like to say thttey were exchanges af lesser
intensity and -- involving fewer people. So loweel exchanges Mostly they
were a number of wounded from both sides, membeiseawo sides' armies, or
the exchange of bodies of people who had beerdkileeombat, and also in part
POW exchange’! [emphasis added]

178. MASOVIC referred to another series of low level negotiaiin Mostar that PUSI
had been involved in before they met in Decembe331MASOVIC noted that these

negotiations were partly successful:

Q. I wanted to go back because you may have mgstood my last question so
perhaps | could just direct your attention to thiedt paragraph of the document
that's in front of you there in which Mr. Pusic wgiting that the republican
commission of the ABiH have not been fully informeHe's saying that there is
another meeting that is scheduled in shortly dfeginning of January and so |
just wanted to ask you briefly again, this indisatbat there had been some
negotiations between Mr. Pusic and others prigrotar involvement. And | just
wanted to ask you if that is -- corresponds to whati said earlier about
negotiations in the Mostar area that had been gaglace at a lower level with
Mr. Pusic?

A. Precisely so. The third paragraph is corrélthe negotiations took place at
the local level, between the east and west parMostar. They were partly

successful.They resulted in some exchanges of prisonersedmndovers of the

197 Masovic T.25117.
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fallen soldiers or civilians, up to the moment bk tblockade which was the

reason for my going to Mieigorje**® [emphasis added]

2. Many Different Agencies and Individuals Repraedrthe HVO

In Prisoner Exchange Negotiations

179. As a general observation the evidence suggestaohsingle individual or HVO agency

represented the HVO in connection with prisonerharge and/or release negotiations. In
fact, a variety of actors purported to represest HVO in this process. According to the
Prosecution Expert TOMLJANOVICH *“the multitude ofragyps engaging in exchanges

presented problems?®

180. As noted below, a number of organisations represktite HVO in prisoner exchange
negotiations in the period prior to and after Sty 1993, as noted below. Furthermore, it
should be noted that PUSWas not the sole representative but part of agaiten of HVO
representatives at the prisoner exchange meetmgdténded, even after his appointment to

the Service for Exchange on 5 July 1993.

181. [REDACTED]2®

182. The evidence suggests that HVO participation isqorer exchanges in 1993 was not
effectively coordinated and there was no direcfrmm the centre. This situation was neatly
depicted in a report from the Deputy Commander Security of the ¥ HYO Domagoj
Brigade Zara PAVLOM{® dated 25 August 1993. The order concerns the eléasn

prison of Dr. Muhamed Durakavand notes that:

An inadequately developed system about the waysttagrocedure, priorities,
and question as to whether to release from prisatl Aas not been dealt with or

defined either by the operative zone of South-eastderzegovina or the

19 MagoviT.25018-9.

19pp9545 p.61, para 160.

20 REDACTED)].

201 All refereneces to Pavlaviare to BoZo Pavloti Zara Pavlovi is referred by his full name in this brief.
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ministry. Because of the lack of such instructjome were forced to make our

own decisions at the level of local HVO presideas@ad brigade commantfs.

183. The problems that [REDACTED], TOMLJANOVICH and ZaP&VLOVIC allude to
suggest that it is over-simplistic to claim thay ame HVO official, let alone PUS) had the
ability to control or obstruct the prisoner release exchange negotiation process in a
meaningful way. It is also over-simplistic to chgias the Prosecution imply, that PGSir
the HVO took a fixed position against all for alchanges whilst the ABIH was in favour of

their unconditional release at all times.

184. Similar considerations applied to the ABiH. MASQVstated that for some time after
March 1993, ABIH participation in prisoner releasasd exchanges was not centrally
controlled. The ABiH were represented in local lewegotiations by a number of exchange
commissions that were attached to the Corps oABiél and existed independently of the
State Commission. They reported to the State Cosiomisabout their work’? The evidence
demonstrates that PUS$ counterpart at most of the “local” or “low” ldvmeetings he
attended with the ABiH was not MASOW/ but junior regional representatives such as Alija
ALIKADI C 2

3. ABiH and HVO Paolicies In Context

i.Overview

185. The Prosecution is simply wrong when it claims tRASIC was one of the chief
architects and proponents of HVO prisoner exchguey that advocated “one for one” or
conditional prisoner exchanges that contraveneernational humanitarian law. As noted
above, many of the Prosecution's most importarmesites in respect of PWSlestified that
(i) PUSIC participated mainly in low level local exchangég, PUSIC could not make any
decisions and (i) PU$I appeared to be acting on instructions from higherThe evidence
of [REDACTED)], BISKIC and WITNESS DV to this effect therefore entirebfutes the

202p04496.

2%Masovic T.25012.

204 Watkins T.19037. The witness testified that DZihod aAlikadic also participated in negotiations
concerning the exchange of prisoners of war.
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Prosecution case assertion that RU®ercised control or could substantially influence

HVO prisoner exchange policy and practice.

ii. “One for One” HVO Exchange Policy

186. It is inaccurate to describe the position of theH¥s inflexibly advocating “one for
one” exchanges in violation of international huntaman law, whilst in contrast the ABiH
insisted on “all for all” releases. In reality, tier party had a monolithic stance towards
prisoner exchanges and releases throughout 1988th. sides fluid negotiating positions
changed over time. For example, on a number ofsiaga in 1993-4 the HVO unilaterally
released large numbers of detainees and there marg other instances of all for all

exchanges.

187. Moreover, at certain times the ABiH advocated amredine or conditional releases and
obstructed all for all releases. It is necessatyriefly examine the practices employed by the
ABIH not in an attempt to justify any conduct orognds oftu quoquebut in order for the
Chamber to have a proper understanding of the backd and context in which prisoner

exchange negotiations took pl&€e.

208 The Defence adopts the submissions advanced by Coonsbfic, “First of all, in response to Mr. Scott's

point about tu quoque, | think he misses an impouastinction. The -- the Prosecution, | think, wablike the
Trial Chamber to look at this case in a vacuum or-+nia a very black and white way, to say that we fzaus
only on acts which were committed, or apparently cateah by members of the HVO and to ignore the context
in which the conflict was taking place, and thatally [..] a very naive way to look at the case,suse this is a
very complex situation. The Prosecution's allegatiseshat confined to a series of individual crimes catred

by one side or the other: in this case, the Bosniaat€rdhe Prosecution's allegation is that there wasle- w
ranging joint criminal enterprise which, if | undersait, involves nothing less than effectively the a@im®n

by the Bosnian Croats or the attempted annexation significant portion of the territory of Bosnia and
Herzegovina with the ultimate aim of ethnically ¢lsimg that territory and perhaps even causing ietpimed

in some manner with Republic of Croatia in due caufBeat's -- that's the scope of this case. And apthias
we must be free to invite the Trial Chamber to lobkvhat the HVO was facing, what tlggvernment, as it
were, of Herceg-Bosna was facing, what the miliityation was, what the political situation was. Aastjto
focus on one or two examples, that — [....] when ydob&ing at an allegation of reverse ethnic cleansingn
alleged plan to -- to -- for the Bosnian Croats @émove their own population from A to B in pursuamnde
redesigning the ethnicity of Bosnia and Herzegovaral the Trial Chamber is then suddenly confrontei wit
the fact of military activity on the part of the ABwhich completely explains the movement of populatiout
incidentally involves the commission of what may benes by individual members of the armija. That's
something that we have to look at. It's not to ddwit quoque. Nobody's saying, at least STCDefence is
certainly not saying that if one side did it, it'6raght for the other side to do it. What we're isgyis that you
have to look at this situation holistically. You leaw put yourself in the position of those accusetisay, what
was the situation they were facing here? Becausedsis is not about individual perpetrators. We're-not
we're not doing the Tuta and Stela case here. Vdeirg -- none of these men went out and personally
committed crimes. The issue here is one of political military leaders, and you have to understand tiwen
situation.” Gerritsen T.19300-2.
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C. Unreliable Witnesses: CUPINA and MASOVI C

1. Credibility

188. The Prosecution has placed great reliance on tidermsse ofCUPINA and MASOVL.
Before considering their evidence in detail the ddek wishes to make two general
observations concerning their credibility. Firstiy,is submitted that the nature of their
connection to one of the parties in the conflict plginly relevant in assessing their
independence. Both men claimed to act on behalthef ABiH in prisoner exchange
negotiations with PU$I and both gave evidence that was often vague, aifsp@and
generalised. Coming from an adversary to the mnévidence of this nature is prone to bias

and should be approached with great cauffon.

189. Furthermore, the Chamber is asked to balance digrefie allegations made by
CUPINA and MASOVL of PUSKC’s powers against the evidence of some of the
[REDACTED] and WITNESS DV. If any weight is attacheo the conclusions of
[REDACTED] and WITNESS DV, the adverse inferendes Prosecution ask the Chamber
draw from the testimony of UPINA and MASOVLC concerning PUSI’s authority and

influence cannot be the only reasonable conclusawagable from the evidence.

2. Testimony of "UPINA

190. CUPINA’s evidence is incapable of belief. The Chamihas expressed serious
reservations about his credibility in acknowledgitgat CUPINA gave incoherent,
contradictory and confused statements regarding étlistence of BH Army prisons and the
documents bearing the HVO insignia, which he hdegatly signed”’ and the sending of
documents to the Constitutional Court. In conclosithat Chamber noted that these matters

may “seriously affect the reliability of his testimy."®

28pelali¢ AJ para.630.

2"prosecutor v. Prlic et alDecision on Slobodan Praljak’s Request for Ingtion of Witness for False
Testimony, dated 03 November 2006,

208 |bid.
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191. In addition, it is clear thatUPINA misled the Chamber when testifying, in parki in
his account of his purported appointment to theitjpos of Chief of Military Police’®
President of the ABiH Commission for Exchange ahd0SIC’s role, responsibilities and
functions.CUPINA’s demeanodt® was also inconsistent with that of a reliable &mhful

witness** Accordingly, no weight should be attached to biitmony?*

i. President of BIH Commission for Exchange

192. The evidence suggests tHaUPINA misled the Chamber about (i) his appointmtent
the post of President of the Commission for ExcleaofjPrisoners of the™Corps: (ii) the
circumstances connected to the formation of the i@msion and (iii) that he forged a

document in his own hand that purported to contlira appointment.

193. CUPINA explained that he learnt of his appointmentite post of President on 28 May
1993 from PASALC but during cross-examination conceded that he meeeeived
confirmation in writing of this*®* When asked to comment on a document described as a
“order” setting up the Commission, dated 28 May3 99UPINA agreed that he had drafted

this document and signed it in his own hand.

209 Cupina T.4942Cupina gave conflicting testimony and was unablelésify whether he held the post of
co-ordinator, operative worker or Commander of kétary Police from July 1992. Despite his claim t
be a Commander of the Military Police he said ha bt have any subordinateSupina T.4795.) and no
office and no address to work from. He also desatihis post as “practically fictitious” in that had no
power to give orders to any military personn@lipina T.4960).

219 The assessment of a the weight and credibility oftaess testimony depends on multiple factors including
demeanour, plausibility and clarity, consistencyhwither evidence, prior examples of false testimony,
motivation to lie, and the process of cross-exanomatbee Prosecutor v. Nchamihigddppeals Judgement,
Case No: ICTR-2001-63-A, 18 March 2010 (Nchamihigh,Aara.47Prosecutor v. Nahimana et e\ppeals
Judgement,Case No: ICTR-99-52-A, 28 November 2007. (NahimanB, Avara.194. AlsdProsecutor v.
Kalimanzira, Appeals Judgemen€ase No: ICTR-05-88-A, 20 October 2010. (KalimanZ3 His Honour
Judge Pocar Dissenting Opinion paraSeegalso Part IX, Section (B)(1).

21t is accepted that submissions regarding a wigsskemeanour rely on a subjective interpretation of
his/her conduct when testifying. However, throughdiis evidence, and particularly during cross-
examinationCupina refused to look directly at Counsel and appeéancomfortable and strangely subdued
when confronted with evidence directly contradigthns account.

212 Cupina T.4967-71. During cross examination it waggasted toCupina that shortly after the
publication of his book, various organisations esmnting former combatants and wartime activists in
Mostar paid for an advertisement in Dneni Avaz neaper on 7 July 2006. The advertisements
characterised the contents of Cupina’s book asresef “inappropriate statements, half-truths and
untruths” written with the intent of securing Cuaifia place in the history of Mostar, which he drext
deserve” for his own aggrandisement and to bolsitepolitical careerSeealso 2D00072.

213 Cupina T.4979.

214 6D00006 Cupina T.4980-1.
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194. Concerning the CommissioGUPINA claimed at one point that he and PAS@&lHad
both been asked to set it tipthen conceded that PASAL Ihad appointed him as “the person
in charge.”® When pressed in cross-examinatiOdPINA further conceded that in reality
PASALIC held the post of President and that he stood ia @placement when PASA(I

was unavailablé’

ii. Evidence Concerning PUSI

195. CUPINA’s at times grandiose account of PU$I powers and functions is equally
implausible given his evident dishonesty and tengemowards self-promotion and
exaggerationCUPINA’s account also presupposes that he had aeth knowledge of the
workings of the HVO. This is inherent unlikely giv€ UPINA'’s position.

196. Interestingly, MASOVC made no reference tacCUPINA in his testimony,
notwithstanding that MASO\] held the post of Head of the ABiH State Exchange

Commission during the currency 6GUPINA’s supposed tenure.

197. It also bears highlighting thatUPINA made no reference to PWSin his report®on
the work of the ABiH Commission produced at the ehdune. In his 750 page book on the
conflict?®* CUPINA mentions PUSI incidentally, in a section where the Indictmenaiagt
the accused is transcribed. Moreover, and perhagss mavealingly, whe@UPINA'’s brother
was arrestedCUPINA approached other HVO officials and not PUSIo secure his

release®

198. Leaving this asideCUPINA’s testimony does not establish that POShad any
decision making powers. Referring to prisoner ergeanegotiations that he claimed to have
attendedCUPINA commented that PUSIwas not one of the HVO negotiators “sitting down
at the negotiating table” and that “everybody camehese meetings, everybody who was
anybody in Mostar, who occupied HVO posts or HZ piits.” At best all CUPINA could

215 Cupina T.4980.
216 Cupina T.4981.
217 Cupina T.4978
218 Cupina T.4992.
219 Cupina T.4993-4.
220¢ypina T.4994.
221 Cupina T.4854.
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say was that PUSI was “on the premises when the negotiations wekiadaplace.??
Moreover, at the prisoner exchange meetings hadstewith PASALC, CUPINA said that
MARIC and PULJC, not PUSC usually represented the HVO.

199. Although he claimed to have attended many meetohgsng his period in office
CUPINA's report of his activitie®® only makes reference to one exchange meetingdmelb
May 1993. CUPINA claimed that PU$I attended this event. HowevélJPINA could not
explain whether his own attendance was in any iafficapacity given that the purported
‘order’ setting up the ABiIH Commission did not cormdo effect until three days later.
CUPINA also could not explain why PUSIdid not sign the agreement made on the 25 May
1993:

JUDGE ANTONETTI: [Interpretation] Generally speafjjra chief, a head, signs
documents. So how would you explain the fact th& document hasn't been
signed by him?

THE WITNESS: [Interpretation\Well -- well, | really don't kno%#%* [emphasis
added]

3. Testimony of MASOME

200. MASOVIC’s testimony in relation to (i) ABiH exchange pdglic(i) any alleged
violations of international humanitarian law by tA8iH and (iii) the role and powers of

PUSKC cannot be safely relied upon by the Chamber fer#asons advanced below.

i. The ABiH Advocated “One For One” Exchanges

201. MASOVIC claimed that the BiH Government did not followan& for one” exchange
or conditional release policy at any time, desptessure from the HVO to do so.

Accordingly, the Sarajevo government was:

222 CupinaT.4991.
223 p02882
224 Cupina T.4837.
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faced with amoral dilemma whether to agree to release from prison a HVO
member, for example, who had been captured, anceciprocity to have a
Bosniak released by the other side. Some intenmatiorganisations such as the
high commission for refugees, exerted direct pmessan the government in

Sarajevo to undertake this. [emphasis added]

202. As head of the ABiH State Commission for exchangesas plainly in MASOV(’s
interests to claim that the ABiH always compliedhninternational humanitarian law by, for
instance, advocating unconditional releases. Toe stdherwise would amount to self-

incrimination.

203. The evidence presented at trial does not supporS®MIC’s contention. MASOVE
was confronted in cross-examination with an ordemfthe office of IZETBEGOM dated
25 September 199% The order relayed IZETBEGOVIs views that the same number of
HVO and ABiH prisoners should be released on a fonene” basis. MASOW challenged
the authenticity of the document because it wassigpted by IZETBEGOM but the proof
of the true provenance of this order lies in thet that it was signed by IZETBEGOWIs

Chef de Cabinet and, most tellingly, communicatgdaket link.

204. MASOVIC also could not explain why Deputy Commander SIBE&n the Supreme
Command Staff of the ABiH, circulated an order da2® August 1993 stating that a one for

one exchange of 150 persons should be carriei’out.

205. MASOVIC maintained that the exchanges referred to in thvders from
IZETBEGOVIC and SIBER were carried out on an entirely differéxasis than that
proposed?® Nevertheless, these documents demonstrate thaaratus times the ABIH
leadership insisted on “one for one” exchangeshen dourse of their negotiations with the
HVO.

206. MASOVIC was questioned by the Chamber as to whether th#d ARld some

prisoners in reserve to be released at some caepoint after the 24 March 1994

225 Masovi T.25034.
226 6D00580.
276D00762.
228 Masovi T.25132.
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negotiations in Gornji Vakuf. MASOWI did not answer the question directly, but effeslijv
confirmed this was the case, stating that there2vagher prisoners designated for what he

described as the “second stage of rele#se”.

ii. Testimony of International Witnesses

207. The testimony of WITNESS DZ and the evidence fraREDACTED] contradicts
MASOVIC’s claims regarding ABiH exchange policy.

208. For example, [REDACTED] states that the:

[REDACTED] 2
209. In the case of Dario RAl, a HVO soldier kept captive at th& 4lementary school in
Mostar, the evidence suggests he was used as airiaggchip by the ABIH as he was not

released until March 19 199% RAIC was not the only example of this practite.

210. [REDACTED] notes that in the course of talks witBiN representatives in Bugojno,
the attitude of the ABIH “[REDACTED{®

211. [REDACTED] also notes that the ABiH had failed &spond to BOBAN's decision to

close all HVO detention facilitie®*

212. [REDACTED]#* [REDACTED]:

[REDACTED]

ii.MASOVIC's Testimony on The Exchange, Detention and Evamuatf Croat Civilians

Was Evasive

29 Masovi T.25047.

230 |REDACTED)]

231 4D01056.

232 5eefor example, 4D01058, 4D01060 and 4D01062.
233 IREDACTED].

234 IREDACTED].

235 [REDACTED].

2% [REDACTED].
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213. MASOVIC accepted that he was involved in the exchangévitibos as well as POWSs
held by the ABIH although he obliquely referred ttee former as “persons deprived of
liberty.”>’

214. The evidence reflects that a significant numbfeCmat civilians as well as POWSs

were in fact held in detention by the ABTH.

215. During cross-examination MASO¥Iwas confronted with this and other evidence of
the existence of ABiH detention centres that houSesht civilians. In response MASOV|
either (i) attempted to evade providing an ansvyeiob example referring to the ICRE (i)
claimed that HVO lists of civilian detainees heldthe ABiH were unreliablé&? (iii) denied
any knowledge of the matt&t, (iv) failed to answer the question or (iv) providan

explanation that was largely incomprehensifile.

216. MASOVIC also claimed that the ABiH had a policy not to @wte or displace Croat

civilians. MASOVIC was asked whether Hanew of the arrest and detention of the Croat
inhabitants of an entire village near Doljani a¢ thuseum of Jablanica. He queried the
designation of those civilians as evacuees ratheen tetainees before claiming he did not

have sufficient knowledge to comment further.

iv. MASOVC Is Biased And Exaggerated the Extent of RUSIInfluence Over HVO Policy
In 1994

217. As MASOVIC confessed that he first encountered RUSH 29 December 1993 and
that prior to that date exchanges between the ABiItHHVO functioned well, his evidence of

PUSKC’s allegedly obstructionist interventions can oapyply to their meetings after this date.

8" Masovit T.25037-8, T.25017 and T.25011-2.

2%% 6D00580.

239 MaSovic T.25156-7.His Honour JUDGE ANTONETTI intervenedrithg MaSovi's testimony, “..
trying to avoid answering this question. Wheneve tounsel asks you whether you knew whether the
ABiH would arrest civilians whether they be womanchildren you also by mentioning ICRC. That i€ no
the question. The question is whether you knewAB&H would arrest civilians just say whether youekn

or you didn't. Don't try to involve the ICRC in shinatter.”

% Magovit T.25157.

1 MaSovi T.25154-5.

242 Masovi T.25163 and T.25150-1.
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218. MASOVIC claimed that he had many meetings with RUSIfter their Mdugorje
negotiations and before the Dayton accord was digmkere they mainly talked about
missing persons and the release of POWSs. In theseai their dialogue MASOVI claimed
that PUSC called for ABiH to put into practice one for ongchanges. MASOM also
claimed that PUSI took the viewall Muslim men between 18 and 65 years of age shoell

incarcerated in camps or prisons as they werenpally, in his eyes, all soldieré?

219. The allegation that PUSIcould block or obstruct prisoner exchanges isutisgh This
aspect of the Prosecution’s case is not supponetthé evidence. From 10 December 1993
onwards, the evidence shows that POU$layed an administrative role in implementing
BOBAN's order for the unconditional release of Milislim civilians?** PUSIC earned credit
for his efforts from international witnesses such \WATKINS?** Moreover PUSE and
MASOVIC signed agreements which included all for all excjes.

220. On 12 February 1994 for instance an agreemenadert the premises of SPABAT in
Medugorje“* as confirmed in their joint statement afterwarisan “all for all* release to be

conducted as soon as posstle.

221. The terms of an agreement reached on 7 March 199%écarded in an UNMO report
dated 19 March 1994 warrants close attention. €hmg of the agreement are complex and
illustrate the variety of interrelated issues caseal by both sides, as was the case throughout
1993-4. The agreemétfitstates that on 22 March 1994 the HVO promiselease all the
remaining prisoners from all prisons under the Hstidtrol in Hercegovina except prisoners

in the Heliodrom and others, while the ABIH armyesses six prisoners from prisons in

%3 Masovi T.25032.

#4gee Part, IX.

245gee Part IV, Section E(4).

246 Magovic T.25125. The witness testified, “I can confirm tttthe meeting took place on the 12th of
February, 1994, and the participants were Mr. Pasit myself, and this took place on the premisethef
Spanish Battalion in Medjugorje. And | can also foon that what it says here in the report refletiie
totality of the essence of what we had agreed.”

#7Masovic T.25126. 6D00499 The witness testified, “Q. Lgtist make a distinction. Mr. Pusic's report
is what he drafted, and this here is your jointesteent, and here we also have an indication thahen
shortest possible time -- possible time everybody be released -- released according to the alaid
principle. A. Yes. The first paragraphs in Mr. Risreport are the reflection of what had beereadr”
“®*P08084.
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Gornji Vakuf. Hardly indicative of PUSC insisting ona conditional or “one for one”

agreement.

222. The agreement provided for both sides to meet agair24 March 1994 in Gornji
Vakuf, to discuss the release of all the remaimgrigoners in ABiH army and HVO prisons.
MASOVIC confirmed that this agreement was executed suttys¥®

223. MASOVIC’s commentary on the allegedly obstructionist stataken by PU$1 should

not form the basis of any finding of fact by Chambegarding PUSI’s authority. Even if
MASOVIC’s claims of the views expressed by PUSire taken to be reliable, the evidence
suggests that he had little influence over HVO gyohs all for all exchanges were agreed in
any event. This interpretation of the evidence oo:iowith the conclusions reached by
[REDACTED] and WITNESS DV regarding PUSIlack of authority in the course of
prisoner exchanges generally. In contrast to MASQ\Wthese witnesses had no axe to grind
and provide a truer picture of PUSks a man without any decision making powers who
could not, by definition, therefore block or obstrunegotiations. The evidence also shows
that MASOVIC is an unreliable witness capable of misleading@hamber and that he may

harbour some degree of enmity towards RUSI

224. Furthermore, MASOMI’s conclusions regarding the extent of PUSIauthority in
prisoner exchange negotiations does not square tivthevidence of BISKI. As well as
stating that PU%] had no decision making powers, BI$Ktestified that no HVO non-
civilian detainees could be released without theseat of the HVO Military Prosecutor,
Mladen JURISC. The evidence shows that PldShad to seek the approval of the District
Military Prosecutor's office before the release afy prisoners featuring in exchange

agreements could take place.

29 Masovi T.25158. The witness testified, “Q.But it was F088, the 17th of March agreement, just for
the record. A. Yes. According to that agreemémt, HVO freed about 19 well, around the 19th anth20
or 22nd of March about 750 prisoners from Heliodrand the military remand prison at Ljubuski. Thid B
army freed that group of 73 members of the HVO HiWdfrom Mostar, and it also freed 294 members of
the Croatian Defence Council from Bugojno. And the 22nd of March, it freed six members of the
Croatian Defence Council from Gornji Vakuf.”

#0p7985See also Part V, Section F(3).
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225. When asked to explain the reasons for the delaysl@éasing prisoners after the talks in
Mostar on 24 March 1993, MASOWIdid not cite PUSI’s purported intransigence as a

cause. The delays were actually due to the fathigher party trusted the other by this time:

Q. Do you remember what the issues were that delegying the release of these
prisoners who had come from the Central Bosnias&@a The only reason, as
far as | recall, was aertain lack of confidence and trust that prevailetween
the two sides or between us as the heads of themisson, whether the other side
would abide by what had been agreed and put it préectice, in view of certain
previous agreements which had not been implementddour experience there.
So the only reason that | can remember is thaeumhply we needed to see how
the release would function of the 19th and 22n#afch. So that the last stage

of the release to be effect&d[emphasis added]

226. It bears highlighting that negotiations over prisoexchanges throughout 1993-4 were
intertwined and interlinked with other issues aneravtherefore, far from straightforward.
So, for example, by the 29 December 1993 talks adudorje, MASOVL testified that the
release of Croats held in East Mostar became linkede fate of detainees from Vranica, the
[REDACTED] and the helicopter evacuations inddgorje?? Croat civilians intervened to
prevent the helicopters taking off in the autumnl1803 while Muslim civilians in East
Mostar prevented the release of detained CréaBsogress could not be made on any one

issue without concessions on some or all of therathitstanding matters.

227. At this juncture it is prescient to note that MASI@Vconceded that the ABIH entered
negotiations with their own agenda and that he, RKSC was simply trying to do his best to

advance the interests of the party he represented:

Q: Mr. PUSL said your cooperation with him was mostly proped aorrect? A.

Within the frameworks of the negotiations that tqukce, | do believe that he

1 Masovic T.25045.
2[REDACTED]
3 pP06168
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tried to represent the interests of the party &edstde that he represented, just as

| tried to represent the interests of my side dedgovernment in Sarajev&™

228. Although MASOVIC refused to concede that he had limited authavity@ke decisions
unilaterally, the evidence suggests otherwise. fiilles that took place between PdSand
MASOVIC must be seen in the wider context of the ongoiegpotiation process at a higher
level that culminated in the Washington Agreement Bayton Accords. So, for example, the
purpose of the meetings between MASO\Nnd PUSE in March 1994 was, ostensibly, to
implement higher level agreements made between HMDABIH leaders such as ROSO and
DELIC. The agreement signed by PldSind MASOVL on 17 March 199% can therefore
only be properly understood in light of the March 1994 accord for the protection and
release of prisoners and 26 March 1994 agreemgmiedi by ROSO and DECI for
inspection teams to organise the disbanding of HM@ntion centres, prisoner releases and
exchanges. PUSlis not mentioned in either agreem&ht-urthermore, in connection with
[REDACTED] MASOVIC confirmed [REDACTEDF

D.Prisoner Exchange Negotiations Prior to 5 July 193

1. Overview

229. The Prosecution claim that PUSbegan exercising authority over prisoner exchanges
following his appointment on 22 April 1993 as theilitdry Police representative or
participant in exchanges. It is worth reiteratihgttthe precise wording of the 22 April 1993
order states that PUSIis charged only to “participate” in negotiations leehalf of the HVO

Military Police. No decision making authority issted in hin?®

230. Various organisations represented the HVO in pas@xchange negotiations prior to
5th July 1993 including:

254 Masovit T.25099
%5p0g084

256 4D01300

257 [IREDACTED].
258 p02020.
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a) The HVO Exchange Commission headed by MARIMARIC Commission”). The
MARIC Commission had been in existence since P¥IARIC attended a session of the
HZHB cabinet on 15 February 1993n his capacity as Head of the CommissibiARIC
also attended HZ H-B meetings on 17 May ¥¥9and 18 June 1993.

b)  The Joint Commission formed on 26 March P¥9&mprising of two teams of three
delegates each from the ABiH and HVO. The HVO gai®n included PULdl. PULJC
subsequentlgigned a number of agreements on behalf of the H¥{Dding two agreements
with PASALIC on 25 May 1993*and 8 June 1993

c) A Commission created by PETKOYlon 31 May 199%° to deal with exchanges and
releases of civilians in the Konjic area. A repmmdduced by the Commission alsonfirms

that the ODPR were involved in the release andanxgé procedure for civiliaris.

d) During local level negotiations in the Mostagimn, another HYO Commission was
involved in talks with the Muslims after 25 May 9Tihomir MARIC was charged to deal

with civilian issues in a decree issued by Jadi@PC.*®

231. A careful analysis of theevidence reveals that prior to PWU3 5 July 1993
appointment to the Service for Exchange RU8Id not have any significant involvement in
prisoner exchange negotiations either at a loe@l ler higher level. At a local or lower level
the HVO was represented in exchange negotiationghbyHVO exchange commissions
established for this purpose and at a higher IRETKOVIC principally led the HVO in
talks with HALILOVIC or DELIC.

2. Events of 22 April 1993

259 ppp921.

260 p14309.

261 1D01666.

262 1D01275.

263 4D00554, 2D00643, 2D00644.
264 pp2512.

265 p2680.

2662D00635.

267 |bid.

268 p02507.
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232. On the same date as PWdSk appointed to participate in negotiations ondblebf the
HVO Military Police, PETKOVIC issues an ord&P calling for all HVO troops to ensure
detainees are treated in compliance with the reqents of international humanitarian law.
PETKOVIC orders HVO troops to ascertain and report thetitjeof all detainees to the
ICRC. PETKOVL confirmed during his testimony that HVO units weeegaged in

preparing lists of detainees.

3.4 — 5 May 1993 Jablanica Meeting

233. PUSK attended a meeting in Jablanica on the 4 — 5 M#®B where an agreement is
reached for the unconditional evacuation of thdiaiv population from Doljani and Sa¥i?”
PUSKC's role in these talks was wholly insignificantRETKOVIC stated that PUSTs role

was restricted to dealing with the sick and injuiredn Sovti and Doljaniz™

4. Events After the 12 May 1993 PETKGYVHALILOVI C Agreement

234. Immediately after the military operations of thé&8y 1993 negotiations begin between
the HVO and ABiH. PETKOME and HALILOVIC sign an agreement (“12 May 1993
Agreement”§? calling for the “all for all” release of all detees and for the freedom of

movement of all convoys.

235. Following on from the 12 May 1993 agreement a sewfehigh level meetings are held
to discuss the implementation of the terms agre&SIC does not feature in any meaningful
way in any of these talks. On 18 May 1993, foranske, a meeting is held Medugorje

between T®WMAN, IZETBEGOVIC and BOBAN?"® The next day most of the detainees in

the Heliodrom are releaséd.

2%9p02038.

21°4D00447.

21 petkovi T.49501Seealso PART I.

212p02344,

2131D2404.

2744D00307. Petkovi writes to Valgren, the UNPROFOR General in Zagaad Morillon on the progress
made towards implementation of the &ligorje agreement stating that HVO has allowedladl ¢ivilians
who were in the barracks to go. Petkogomplains that the ABiH failed to attend the 19yMi#®93 mixed
commission.
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236. PUSIC attends a meeting chaired by the ICRC a few datgs bn 23 May 1993. The
[REDACTED] present notes that PWSladvised the gathering that he did not have the
authority to sign the agreement reached on belfigiieoHVO?"

237. PUSK is not a signatory to the agreement signed atetintein Mostat® held on 25
May 1993 of the Joint Commission created on 26 Mad@93 called to discuss delays in the
implementation of the earlier 12 May 1993 Agreeni€nA note produced by the MARI
Commission dated 25 May 19%3confirms PUS(’s limited role in prisoner exchange
negotiations during this time frame. MARIsigns the document as President of the
Commission while botlCORIC (as Head of the Military Police) and PWdSare named as the
two representatives from the Military Police repmsitives amongst its 8 members. The

MARIC Commission was later enlarged with the additiotwaf more member&

238. Following on from the 25 May 1993 agreemarggotiating teams led by PUICJnd
PASALIC sign another agreement on the 8 June 2988signed to implement the terms of
the 12 May 1993 Agreement. Two days later, on 1 J199%* PETKOVIC and DELC
made another agreement reconfirming terms of théMag 1993 Agreement. On 15 June
1993 PETKOVC, DELIC and MLADIC sign an agreement brokered by the UN where they
agree,nter alia, to (i) follow all previous agreements they haigned, (ii) order their forces

to comply with the Geneva Conventions in all opers, (iii) provide lists of all prisoners of

war and dead persons and (iv) guarantee freedanoeément for UN representativés.
239. The issues discussed at the meetings held on 81889% 10 June 1993 and 15 June
1993 (and elsewhere) are all said to be within FltStemit by the Prosecution yet PUSI

does not significantly feature in these negotiagion

5. International Community Reports

2’5 see Part IV, Section E.

18p02512.

217 p02344, Referred to by Nissen T.20453.

2’8 p02520.

295ee P02585 for a list of members sitting on the HVOn@ssion for Exchange.
*8°p02680.

81 p02726.

?824D00863.
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240. PUSKC is rarely mentioned in the reports compiled byelinational community
representatives of prisoner exchange meeting$idurinderscoring his lack of influence. For
example there is scant reference made to PWStole in (i) [REDACTED}F® (ii)
[REDACTEDP* (iii) [REDACTED]?* and (iv) [REDACTED}®

E. Prisoner Exchange Negotiations 5 July 1993 — Dmmber 1993

1.0verview

241. A review of the prisoner exchange negotiations ire tperiod after PUSK’s
appointment to the Service for Exchange on 5 JA31to 10 December 1993 reveals that
PUSIC did not have any decisive input in the high lewelgotiations referred to by
WATKINS and that PUSI’s role in the low level local exchanges he diceadt does not

demonstrate that he had any decision making powers.

242. PUSK’s involvement in prisoner exchange negotiationthis time frame must also be
seen against the wider context of high level thksveen the parties. PUS$ role is clearly
insignificant when his position and rank is propettlineated and a panoramic overview of

events is taken.

243. [REDACTED]®" while on the same datZETBEGOVIC issues a decision for the
release of all captured soldiers and civili#$REDACTEDFP* [REDACTED]. Daily visits
by the ICRC could be made to those remaining. [REDED]. PUSC does not feature in
this communication which is important because iindestrates how decisions regarding

detainees and detention centres were reached higthest levels.

244. The TUDMAN-IZETBEGOVIC joint statement of 14 September 1993 (BMAN-
IZETBEGOVIC agreement”) is a major milestone in the coursthefnegotiations between

the HVO and ABiH. The agreement contained a widegireg provision calling for the

283 IREDACTED]

284 IREDACTED)].
285 REDACTED].

288 [REDACTED].
8" [REDACTED)].
288 4D01586.

289 [IREDACTED].
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closure of all detention facilities and the releasall detaine€sS® and appointed GRAN]I
(for TUDMAN) and SILAJDZIC (for IZETBEGOVIC) as special envoys. Based on the Joint
Declaration of 14 September 1993 PETK@Vorders the release of all prisoners on 17
September 199%*

245. The day after the TDMAN-IZETBEGOVIC agreement BOBAN issues an orfeio
ensure the conditions at detention centres are atioip with the requirements of
international humanitarian law and for the ICRChtave access to all facilities. The path of
onward transmission for this order does not inclBSIC. BOBAN's order is forwarded to
all soldiers in the Operative Zone of South EastzElgovinag® On 18 September 1993
SLOBODAN PRALJAK issues a notice to all operativenes stating that all units and
commands at all levels must follow the order issbgdBOBANZ?* On 19 September 1993
LASIC forwards BOBAN’s order and SLOBODAN PRALJAK’s dative to other HVO

military personnet?

2. 20 September 1993 Meeting at Grude

246. Seen against the backdrop of high level talks atetnational community opprobrium
of HVO conduct, PUST is plainly a minor player in the HVO delegatioteatling a meeting
at Grude to discuss the implementation of theDMAN-IZETBEGOVIC agreement. The
attendees include GRAN| PRLIC, POGARCIC and STOJ. [REDACTED]. In addition
[REDACTED] 2 [REDACTED].

247. [REDACTED].?*’

248. [REDACTED]. Even if accurate, PUSImay have been expressing his own opinions
and this evidence does not establish that BUfsid any influence over HVO polic¥he fact
that Dretelj was closed shortly afterwards after dimilateral release of most of the detainees

held there suggests quite the opposite.

2%0 po5051.

%1 pp5138.

292 p5104.

29 1D01704.
294 p05188

2% 4D01067

2% IREDACTED].
29 [REDACTED)].
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249. [REDACTED] did not testify at trial and it is thdoge important that his evidence
concerning PUSI's alleged intervention should not be read in ismta The remarks he
attributes to PUS! can only be interpreted fairly in light of the dehce of BISKC,
WITNESS DV, [REDACTED] and other ECMM observers wath comment on PUSI's

lack of unilateral decision making authorfty.

3. 1-2 October 1993 Megorje Agreement

250. PUSK is a signatory to the agreement [REDACTED]. ®bgective of thisagreement
was to realise at a local level the terms of receajor national initiatives undertaken by the
HVO and ABiH leadership®® Most of the provisions agreed were incorporatethbse they

had featured in these previous high level agreesnent

251. It is apparent that neither PUShor the ABiH signatory ALIKADC were drawn from
the higher echelons of their respective organieatidhe evidence therefore indicates that
neither had the necessary authority over the HV@RIH military apparatus to make good
the undertakings given at the agreement, partiguldre ceasefire clause. Accordingly,
[REDACTED] cannot be a realistic proposition in ttiecumstances and does not tally with
other aspects of his testimony and that of BISKhd WITNESS DV.

F. Role of District Military Prosecutor In Prisoner Exchanges and Releases

1. Overview

252. The evidence demonstrates that the District Milit&rosecutor’s office had an
important role in authorising the exchange andasseof prisoners throughout the Indictment
period. PUSE could not interfere in the work of this body. Aftde decision was taken to
close all HVO detention centres in December 198931WO detainees could be released save

with the consent of the District Military Prosecusooffice. Every HVO body involved in

28 gee Part IV.

29 pp5571. The preamble to the agreement makes céfarence to “prior commitments to military
constraint” namely the 14 September 1993 agreenigelic and Petkou's agreement of 17 September
1993, a previous agreement made on the 30 July 29@3Delé’s call for a unilateral ceasefire on 30
September 1993.
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prisoner exchanges, including PWUSItherefore required the authorisation of the Distric

Military Prosecutor’s office in anglealings regarding prisoner exchanges from this.tim

2. Role of the District Military Prosecutors Offi@efore 10 December 1993

253. Pursuant to a 17 October 1992 HVO Decree on bistilitary Courts® (“the
decree”) the Military Judiciary was lawfully emponed to deal with all HVO prisoners of
war. The decree established a system of courteabwith these detainees and also stipulated
that all military commanders had an obligationaket all reasonable measures to prevent any
perpetrators from avoiding detention. PU3iad nade jurepowers to interfere in the work of

the Military Prosecutor’s office and in any deabngith this particular category of detainee.

254. The decree refers to the Criminal Procedure ©buéich defines the procedure for
filing of criminal complaints, requests to condacd commence investigations. The evidence
reflects that this procedure was widely observed amiminal complaints filed and
proceedings initiate#? Many HVO members of Muslim ethnicity arrested 893 were
made subject to this procedure, as confirmed iepant on the work of the District Military
Prosecutor’s office in Mostar for the year 1993The District Military Prosecutor also
reported to the Ministry of Justice with detailstloé criminal reports filed at his office against
members of the ABiH*

3. Role of the District Military Prosecutor’s Gfé After 10 December 1993

255. The role of the District Military Prosecutor’s afé in prisoner releases was discussed at
meetings in Posu$je on 11 and 13 December 1998¢tasied in Part IX of the Final Brief.
The purpose of the PosusSje meetings was to sdaae procedures to implement BOBAN’s
order of 10 December 1993 to close down all HVCedibn centres. The evidence shows
that in the weeks after the 10 December 1993 wiliamis in HVO custody were released.
From this point onwards, it is submitted that thisgners that remained in detention could

only be released on the authority of the Militarp$cutor office.

%0 ppp592.

%1 4D01105.

302 5D04288. Boxi produced daily reports an all aspects of the Hatimdincluding data on detainees under
investigation Seefor example P07378.

%93 2D00138.

%4 P06873.
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256. Towards the end of 13 December 1993 Posusje med@i@iKIC ordered that
responsibility for all remaining detainees pendanigninal investigation lay with the Security
Sector and the Ministry of Defence, and that thaesdéviduals should be exchanged latér.
BISKIC testified that criminal charges should be raisgairast all those remaining in custody
(if this had not already been done) by the militargsecutor in cooperation with the military

police and civilian police and this was agreechat1l December 1993 meetitiy.

257. JOSIP PRALJAK confirmed that the Military Proseatgmffice had the decisive word

in prisoner releases from one point in time:

Q. Inyour diary -- in fact, you mentioned Mlad&urisic yesterday. A. Yes. Q. In
that period, he was military prosecutor, as farlagow. A. That's the same thing |
know. Q. You mentioned in your diary that at a artpoint you were informed
that releases from Heliodrom are allowed only wviite approval of the military

prosecutor: is that correct? A. Y&s,

258. From December 1993 onwards the evidence showsRb&IC had to obtain the
approval of the District Military Prosecutor befaealetainee could be exchanged or released.
For example, PU$I writes to the District Military Prosecutor on 27%ttuary 199#°
asking for JURISE to order the release of prisoners to be excharngethblanica. The
District Military Prosecutor’s office replies onMarch 1994 approving the exchange and the

order states that:

These persons are subject to a criminal reportusecaf the crime of having
served in an enemy army... These persons may kequted and tried in absentia,
and there are therefore no criminal and procedufvatacles that would prevent

the exchange of these prison&ts.

305 pg7148.

306 Bjgki¢ T.150909.

3073 Praljak T.14981-2
308 pg7975.
39p7985.
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259. On 13 December 1993 BISKIsent a letter to local Red Cross and to RU&iclosing

a list of 1119 detainees against whom criminal respbad been filed. In a report dated 18
December 1993 BISKI records that 978 reports had been filed againstv8&° It is
submitted that these individuals could not be erglkd without the approval of the District
Military Prosecutor. PU$] later confirmed that the exchange of the prisomefsrred to in
BISKIC’s note on 18 December 1993 had taken pfate.

260. [REDACTED]. [REDACTED]**2 [REDACTED].

VI. PRISONER RELEASE

A. Introduction

1. Overview

261. In every system of government, the responsibibitydetermining whether a person who
has been detained in custody should be releasedrisally taken with the approval of the
various state law enforcement agencies, includiegdietaining authority. It follows that once
a decision has been taken to release a detaineenettessary discharge papers must be
prepared?® This generalisation can fairly be applied to thecedure adopted by the HVO

$0pp7234.

3REDACTED].

312IREDACTED].

313 51.Bozi T.36603-4. The distinction between the releasaroindividual who has been subject to due
process and a situation where someone is allowddawee in other circumstances was drawn by Judge
Antoinetti, “JUDGE ANTONETTI: [Interpretation] Inhte paragraph before last in English, but you don't
know English, but it says that these people camebeased, and we have the word "release" twicéén t
text, because Mr. Pusic can also release thesermpersSo what is the word used in your own language
this document, of course? THE WITNESS: [Interprietat In the document, the word "liberate" is not
being used, because as lawyers, it would mearnstiaebody is serving a sentence. So in this cheg,ré
referring to "otpustanje." If somebody was isotafer security reasons, then he is released. 8oedstn't
mean "liberation." We lawyers would use "releageghere was a judgement of acquittal. Here theadvo
used is "otpustanje” in the B/C/S. JUDGE ANTONET[hterpretation] Very well. So they're released,
let go, whereas in English it's "release," but mglsh you can only be released if you've beenideth
whether if you're let go, it's a bit different. just wanted this to be noted down, and | believat th
everybody should reflect on this now.”
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262. Where PUSE had any involvement in the release of detainems the Heliodrom, the
evidence shows that his duties were akin to that loiv ranking civil servant tasked with (i)
communicating orders taken from higher-up, (iijsiag with HVO law enforcement agencies
in the military and security apparatus prior to commicating their approvals and instructions
to Heliodrom wardens and (iii) producing dischapgpers or certificates to some of those

released.

2. Prisoner Releases in Context

263. The Defence wishes at the outset to make threergeabservations concerning the
evidence led in connection with PWS$ involvement in any matters related to the openat
of HVO detention centres and incorporating allegadi of detainee releases and forced
labour. Firstly, the evidence presented concer®o&IC’s involvement in prisoner releases,
forced labour (Part VIII) and any other relatededéion centre issues (Part VII) primarily
concerns the Heliodrom facility* Parts VI, VII and VIII of this brief therefore pnarily
focus on arrangements at the Heliodrom facilithaligh, in addition, in each respective
section of the Final Brief the Defence also advaswaemissions that the Prosecution have
failed to demonstrate that PUSIexercised centralised control over other HVO dien
facilities including Ljubuski, Otok-Vitina, Gabe&nd Dretel].

264. Secondly, it is submitted that no evidence has beeérthat PUSE hadde jureor de
facto authority over any HVO military personnel respotssifor the arrest and detention of
Muslim soldiers and civilians at the Heliodrom dsesvhere. Nor does the evidence show
that PUSC had anyde jureauthority over any staff at any of the HVO detentiacilities.

265. Finally, regarding the Heliodrom, Josip PRALJAK wthg only "insider” Prosecution
witness to testify in connection with PUS purportedde factoauthority and influence over
Heliodrom staff and, by implication, the militaryegsonnel stationed there. His evidence is

considered below.

B. Unreliable Witness: JOSIP PRALJAK And Prisoner Releases in May 1993

314 This includes transfers of detainees to and froenHeliodrom to other facilities including Ljubugki
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1. Overview

266. Based primarily on the testimony of Josip PRALJAKd ather evidence produced by
him and BOZC, the Prosecution alleges that PU3lad (i) the power to order the release of
Heliodrom detainees, (ii) general authority ovetaiteees™ and (iii) the power to approve or
order forced labour assignment81in this section the Defence examines JOSIP PRAI'SAK
testimony and the Prosecution evidence concernid§l®s alleged role in the release of

prisoners from the Heliodrom in May 1993

267. Submissions advanced in connection to JOSIP PRALsAKedibility and the weight
to be attached to self-serving documents prepayedJ®SIP PRALJAK and BOZI are
expanded upon in Part VIII (forced labour) of tBEef.**” The evidence shows that JOSIP
PRALJAK and BOZC used PUSI as a convenient foil to detract from their owngnial
criminal liability. Accordingly JOSIP PRALJAK’s tésony concerning matters that could
implicate him or present him in an unfavourablentighould be treated with the utmost

caution and no weight should be attached to thideece.

2. Political Context

268. Any thorough analysis of the procedures employedhe release of detainees must
begin with some reference to the wider politicahtext at the time. As a starting point it
would be wrong to assume that PUSvas involved in authorising the release of all the
detainees incarcerated after the 9 May 1993 iHésdedrom3'® Most of these detainees were
released by the 19 May 1993, following high levepatiations that continued throughout
1993. JOSIP PRALJAK also stated that other agerasidsindividuals, not just PUS) made
direct requests (including Security and Informat®ervice (“SIS”) and the Crime Prevention
Department (“CPD'J* for the release of detainé®sn May 1993 that he had to comply
with.

3155ee Part VII.

$15ee,Part VIII.

317 see Part VIII, Section B.

%18 For example Pugiplayed no role in release of [REDACTERHe also P2289, P2330, P2406, P2325 and
P2443.

319 Crime Prevention Department (CPD) also refers tm€iinvestigation Department as both terms were used
interchangeable during the trial and exhibits &ad

320 3. Praljak T.14690. J.Praljak testified that Makairand Vidové had detainees released as well as other
HVO officials. Seealso T.14925 and T.14928.
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3. PUSC Did Not Sign Any Orders For Release

269. JOSIP PRALJAK made no reference to POSiaving any involvement in prisoner
exchanges prior to May 1993. Shortly afteMy 1993 JOSIP PRALJAK testified that he
began receiving telephone calls from POSHe said PUSI would read out to him a list of

names of detainees to be released from the Heled8ubsequently, JOSIP PRALJAK and
BOZIC produced typed notes of these conversations poigrocessing the release of the
detainees named.

270. The Prosecution has mischaracterised the typed moteluced by BOZ1 and JOSIP
PRALJAK as “orders” from PUSI and on the basis of this evidence and the allegsti
made by JOSIP PRALJAK! they claim that PU%I1 had the authority to select the identities
of those individuals to be released. In supporthi$ thesis the Prosecution place great
emphasis on an “Official Note” dated 10 May 201QQ0“May 1993 Note”) produced by
BOZIC and co-signed by JOSIP PRALJAK. The 10 May 199%Ntates:

On 9 May 1993 following the attack on town of Mostar by MOS /Bl armed
forces/a decision was issudtatall ethnic Muslim citizens from the right bank of
the Neretva were to be quarantined in the SVZ i@émdilitary Prison/ in the
Heliodrom. Berislav PU$I, Biljana Mikic (sic) and Marko BEVANDA,
officials of the Centre for Social Welfareyere authorised regarding their
releasesince the matter concerned persons who were caypgaind to whom the
SVZ offered its premises. Mr Berislav PWSissued an order, over a telephone
connection that had been established, for the seled the persons caught up.
$Zemphasis added]

271. This document, and other similar “orders” produbgdJOSIP PRALJAK and BOZI
cannot be relied upon to support the inferencePttosecution ask the Chamber to draw. The
10 May 1993 note and the other “orders” for relesttigbuted to PUSI from this time period

3213 PraljakT.14690. The witness testified:“To make it moregise, since the distance between Heliodrom
and Berislav Pusic was great and in order for #leases to be legally valid and all these messames

Biljana Nikic and Marko Bevanda to be in due forme, [BOZIC] made this Official Note, citing me and

Mrs. Snjezana Cvitanovic as witnesses, confirmihgt tMr. Berislav Pusic did in fact say that on the
telephone.”

$2p02260.

Case No: IT-04-74-T 79 31 March 2011



70037

are not signed by PUSI Both BOZIC and JOSIP PRALJAK had a motive for stating that
they acted on orders from PWSInamely to deflect attention from their own resgibility

for allegations of detainee abuse at the HeliodfdrdOSIP PRALJAK’s testimony that
PUSKC telephoned the Heliodrom with orders to releassopers should not therefore be

regarded aprima faciereliable without further corroboration.

272. SLOBODAN BOZIC was asked to comment on an “order” dated 14 M&B1%he is
said to have authorised (together with PO)&he release of all sick civilians to their homes.
SLOBODAN BOZI said that BOAT should not have recorded that he and FUSsued

this order as this was wholly inaccurate:

A. | never issued this order. | remember thiswhoent very well, and we have
had an extensive discussion about it when you tigaged me as a suspect, and |
told you that it was an example of dlogical order or decision, whichever you
like. In the heading, we see "The Central Militdnyestigating Prison," the
number and the date, and it says "Order." Whagrororal, written, telephone,
fax? And then he sign it himselSo as to avoid any error in the interpretation,
never communicated with Mr. Stanko Bozic by telephan writing, or orally. |
told you then and | repeat now that this is an iotiat he gave himselff-or what
reason he mentions the name of Mr. Pusic and mysdlf he knows, because |
didn't have such competences, nor could | havengsueh an order?{emphasis
added]

273. Furthermore, assuming arguendo, that JOSIP PRALSAItount of telephone calls
received from PUS$I is reliable, the Prosecution cannot exclude thesibdity that PUSE

was the messenger rather than the decision malkieisiscenario, as discussagpra.

4. Unreliable Evidence: JOSIP PRALJAK on Prisonele@ses

323 gee Part VIII, Section A(9).
324 P02380.
35 5|, Bozk T.36596-7.
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274. A precise examination of the evidence does not @uppe conclusions advanced by
JOSIP PRALJAK and casts doubt on the reliabilityned evidence as well as highlighting

inconsistencies in the Prosecution’s case.

i. Lack of Evidence of HVO Internal Procedures &3’s Chain Of Command

275. JOSIP PRALJAK gave no indication that he knew haduwe tlists purportedly
communicated by PUSIwere compiled?® Furthermore, a close reading of the 10 May 1993
Note discloses that BOZIdoes not identify the person responsible for taeision issued on

9 May 1993 authorising PUSI and others to deal with release of detainees. BOSI
PRALJAK was not asked by the Prosecution to idgntiho had issued this order, an
omission where the Prosecution have abjectly fatedquestion a witness on an issue

germane to the alleged criminal responsibility ofS#C.

276. The absence of any evidence of the internal praesdiollowed by PUSI in the
exchange or release process in May 1993 or thereaétpresents a lacunae in the
Prosecution’s case. Bearing in mind the testimdrgI18KIC and other Prosecution witnesses
including [REDACTED}?’ the evidence indicates that PdSlacked unilateral powers and
would therefore have been forwarding orders fromvab The Prosecution’s thesis that
PUSIC could decide who was to be released and when taimeoefore be the only

reasonable interpretation of the evidence.

ii. PUSIC was Part of a Team of People Dealing with PrisoReteases

277. SLOBODAN BOZIC*® explained that, on occasions in May 1993 he “waddvey
t0”3 PUSK the names of detainees that he wished to be a@residor release. SLOBODAN
BOZIC maintained that he contacted PQSecause he was part oteam of peoplavho

dealt with prisoner releases:

326 3. Praljak T.14921. Josip Praljak testified thakitliand Bevanda took down names of those arriving at
the Heliodrom in May 1993.

3273ee, Part IV,

328 Al references to Botiare to Stanko Bogi Slobodan Bo#iis referred to by his full name in this brief.

329 5|.Bozi T.36587.
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Q. You called Mr. Pusic or contacted Mr. Pusicéaese you knew at the time
that he was someone who was closely involved viiéhrelease of people being
held by the HVO: correct A. Well, | can't reallyysthat | knew Mr. Pusic was

someone who was closely involved in all tHait | knew that he worked in a team

of people who dealt with those affairs as Vi@llemphasis added]

278. SLOBODAN BOZIC explained that although he gave guarantees fopébele named

70035

on the list his word was not sufficient to trigdeeir release. The release of those individuals

he proposed would only occur “if there were no otitestacles coming from any other organs

who were involved in checking these people étit.”

279. SLOBODAN BOZIC also corrected a reference in his interview to RUSpresence
during a conversation he had with BOBAN concerriimg release of Muslims civilians from
the Heliodrom. SLOBODAN BOZ confirmed that PU$] was not present when this
discussion took plac&

280. BOZIC’s note of 10 May 1993, taken at its highest, aomdi that PUSI was one of a
team of people dealing with releases as SLOBODAN EOdescribedThe 10 May 1993
Note confirms that PUSI is jointly assigned by a higher authority withinet HVO to

administer the release of detainees from the Hedimdtogether with officials from the
ODPR, namely, NIKC and BEVANDA. All three individuals are evidentlgting on orders

from their superiors.

iii. PUSIC Was Not JOSIP PRALJAK’s Superior

281. PUSIC was not employed at the Heliodrom and therefodendit feature in his chain of
commandThere is therefore no evidence that PO®kad anyde jureauthority over JOSIP
PRALJAK.

282. Although JOSIP PRALJAK claims that PUShad thede factopower to give him
orders JOSIP PRALJAK does not specifically statt PUSC had the power to prevent or

330pid.
31 pid.
%32 51.Bozit T.36583-4.
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punish his conduct and the Defence reject any stiggethat PUSI’s ability to do so can be
inferred from the evidence. No evidence has beasgmted of PU$I acting in such a

manner.

iv.  JOSIP PRALJAK Did Not Know What Post P{Skld

283. Despite claiming that PUSIs de factoauthority to issue orders for release and his
obligation to report matters to him stemmed fromSRUs position within the Military
Police, JOSIP PRALJAK was unable to identify thetgweld by PUSI.

284. By way of illustration, JOSIP PRALJAK was entirelgistaken when claiming that
PUSIKC had been appointed Head of the GPEeplacing Dragan BARBARI prior to the 5th
July 1993. No evidence has been led to corrobotaig allegation. Moreover, the

Prosecution do not allege that PdSield this post at any time.

285. VIDOVIC directly contradicted JOSIP PRALJAK’s account. \OBIC said that he
was employed as an operative in the Mostar Militaofice CPD in the spring of 1993 and
that PUSC was also employed in the Military Police CPD ds ttime. VIDOVIC testified
that MARCINKO was Head of the CPD and his superior offféer.

286. VIDOVIC also said that MARINKO’s immediate superior was the Head of the
Battalion to whom the Military Police were attachéthus, it is clear from VIDOW's
account that there were several layers of authaipve VIDOVLC and PUSE in the
Military Police in the spring of 1993. JOSIP PRALKAlso confirmed that BARBARIC and
MARCINKO occupied superior positions to PWSh the HVO chain of commarigF.

333 J.Praljak T.14920. He testified,"JUDGE ANTONETTIn{erpretation] Just a little question from me.
The document that we see now before us concerhi@agelease of Muhiba Jugo, it says it was donéat t
intervention of Mr. Berko Pusic and Mr. Valenttoric. So on the 5th of July, 1993, he was head of
service for exchange of prisoners. So prior todppointment to that post, what position did Mrsieu
occupy? In what capacity exactly did he intercédle somebody to be released, do you know? THE
WITNESS: [Interpretation] Upon the departure of tblief of the criminal prevention service of the
military police, Dragan Barbaric was his name,drt& that in his place Berislav Pusic arrived, &#mat was
when he was in this post within the administratidrihe military police.”

334 Vidovi¢ T.51441, T.51623, T.51651 and T.51613. Drieafiso testified that Mainko was a high ranking
Military Police officer. DrljevE T.1051-2.

335 3.Praljak T.14974-5.
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287. JOSIP PRALJAK's error in identifying PUSIas the Head of CPD is alarming given
both the extent of CPD involvement in the operaidrthe Heliodrom and the fact JOSIP
PRALJAK was in regular contact with the CPD throaghhis term in office. The evidence
shows that JOSIP PRALJAK mentioned BARBARIon several occasions in entries in his
personal diary predating May 199%.

v. PUSC Forwarded Instructions From More Senior HVO Ofiisi

288. In addition to the 10 May 1993 Note the Prosecutitso relied on a release “order”
produced by BOAT dated 12 May 1993’ as further evidence that PWShad authority to
approve the release of prisoners from the Heliodidonthe first instance, the Defence do not
accept that the evidence of PWd% involvement in “approving” this order is reli@biven

the bias of the author.

289. Assuming,arguendq that aprima faciecase can be made for the reliability of this
document the inference the Prosecution seek to draet the only reasonable interpretation
of the evidence. This document contains a referememother order issued by Zara KVESI
that has the "approval" of PUSknd MARCINKO. No evidence has been presented to show
that PUSC had the authority to approve an order from Zar&E&W.. Furthermore, according

to VIDOVIC, MARCINKO was PUSC’s immediate superior in May 1993. The notion that
PUSIKC and MARCINKO were of equal status and that PU%lould approve an order from or
with MARCINKO cannot therefore be sustained.

5.11 May 1993 — List of 106 Detainees

290. In support of their claim that PUSIhad the power to review ‘“lists of prisoners,
indicating specifically which ones could be relehsed which ones would have to stay in
detention®® the Prosecution rely on a document dated 13 M&g I®ntaining a list of 106
employees (and their families) of the regional Wwaspital. The author is KVESI JOSIP
PRALJAK testified that he endorsed this list in hiandwriting after speaking to PUSI
noting that:

3363 Praljak T.14975. P00352.
337 p02332
338OTP 98 bisT 27119-49
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as per order of Berko Pusic, nobody can releasdefline ‘release’] persons

whose names are circled. Josip Praljak [sign&d].”

291. Given JOSIP PRALJAK’s bias against PldShe evidence connecting PWSto this
document should not be viewed igma faciereliable. In fact it is submitted that there is
insufficient evidence for the Chamber to reach finding of fact in regard to PUSIs
powers and influence from this document, partidular light of JOSIP PRALJAK'’s lack of
knowledge of this document. As he was Deputy Waialethe time, and given the status of
those mentioned in the list, it would not be unoeable to expect that JOSIP PRALJAK
would have a clear memory of the actions he took aensequence of receiving this letter.
However, JOSIP PRALJAK confirmed that he could tedt the Chamber very much about
the list or the people on it. Importantly, JOSIPARRAK could not confirm whether the 106
individuals named therein had ever been taken d¢ntody. All he could say was that he
recognised one name on the list of an individuabmvhhe could categorically clarify had

never been detained at the Heliodréin.

292. KVESIC testified that he drew up the list not knowing tieereabouts of those named
on it. It follows that KVESC did not know if those named on it had been dethinethe
Heliodrom. KVESC'’s motive in drafting this document was to ensurat tif those named

were detained they should be released.

293. Furthermore, the Prosecution have failed to prtza¢ &ny action was taken to enforce
the instructions attributed to PUSIn the letter. Nor, accepting at face value theteots of
the document, has any evidence been produced ointbmal procedures PUSIhad to
follow. Given the evidence of PUSK lack of decision making powers, the Prosecution
cannot rule out the possibility that PWdSinay have been communicating instructions from

on high.

C. Prisoner Releases After 30 June 1993

%9p02315.

340 3.Praljak T.14700-1. The witness testified,“Well, tae people on the list, the ones who are ciraded
not, we didn't know whether they were in prisonnot. It was the people who listed them who knew and
who took care of them. This is just a list of nam@sled. But whether they were there or not | taay. |
gave you an example of one man who | knew was heret”

*1Kvesi¢ T.37445-8.
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1. Overview

294. As discussed previously PUSIdid not significantly feature in the high level
negotiations that dictated the release of detaihedsHVO from July 1993 onwards. For
example, [REDACTED] and urged BOBAN to begin relegsthe Bosnian Muslim men of
military age in HVO custody, [REDACTEDY The evidence demonstrates that an ongoing
process commenced after 20 July 1993 resulted iBADs order of 10 December 1998.

In the interim, as described by MASQY/Ithere were many local level prisoner exchanges

and other prisoners were released intermittently.

2. PUSC Issued Discharge Papers Based On Approvals Frdwer ®VO Law Enforcement
Agencies

295. The Prosecution’s interpretation of a number of whoents they claim represent
“orders” signifying PUSC’s authority to decide upon the release of thoselivhs detained
at the Heliodrom after the 30 June 1993 is dispufBae evidence shows that P\dSdid not
have the power to unilaterally decide who couldrbeased and that he merely issued

discharge papers based on the approval of other &y&Dcies.

i. Role of SIS and the CPD

296. As stated previously, in the HVO structure an adstiative procedure had to be
followed, as in any prison system, before a detagwmild be released. The evidence indicates
that PUSC assumed an administrative function in respechefrelease of detainees arrested
after 30 June 1993. PUSiIrole in this procedure entailed (i) obtaining ap@i for the
release of a detainee from the relevant law enfoeceg agencies, in this case the SIS and/or

CPD before (ii) issuing discharge papers for theliease.

297. For example, on the 31 August 1993 the Servic&fmhange issued discharge papers

for the release of detainee named Zijo DRG€Prior to issuing this certificate the Service

342 |REDACTED].
343p07096.
344P04686.
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for Exchange had obtained permission for the rel@dROCE from the CPD in the form of
a certificate signed by VIDOVI noting that no criminal proceedings were pendiggirast
DROCE?** SIS MOSTAR also gave their cons€hissuing a certificate stating they had no

objection to DROCE's release from the Heliodrom.

298. A similar procedure was followed on the 12 Seftem1993 for a detainee named
BASIC with documentation produced that clearly stated BASIC was to be released on the
basis of permission from MIROSLAV MUSlIof SIS and VIDOVC of the CPD¥

299. The Prosecution's expert withess TOMLJANOVICH stateat confirmation from SIS

that they had no reason to keep a detainee intiteiemas required prior to release:

Q. In view of this, would | be correct in concing that in connection with
Heliodrom because it's the only place you have ioeet so farthe criminal
processing of prisoners was done not just by mylifgolicemen but also by the
SIS and the criminal service?

A. Yes, although with -- | believe | mentioned &t as well and not just the
Heliodrom,but in general | know that the SIS had a role ingassing prisoners
and have seen documents to that &ffec

JUDGE TRECHSEL: Could you please explain what Wleeb "processing”
means in this context.

THE WITNESS: Well, I'm not entirely sure what ibes mean in this context.
What | would understand it to mean, based on tbelf@ée seen records of SIS
officers going into the camps and taking stateméwois prisoners, that it would
be in regards to their bureaucratic processing.at@kactly that would entail, I'm
not sure from this contextBut | do know that the SIS agents did have a mole i
dealing with these prisoners, and | also seem moaraber that generally speaking
before somebody could be released, the SIS wasihdhalve to give its say so that

they had no reason to want to keep that persorierdion®*® [emphasis added]

3456D00169.

346 3 Praljak T. 14978-80. 6D00168.
341p04799.

348 Tomljanovich T.6384-5.
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300. RIZVANBEGOVIC confirmed that many of the Bosnian Muslim detaineg the
Heliodrom were also aware of the critical role Si&d other HVO bodieplayed in the
release proces¥?

301. [REDACTED]*®

ii. Testimony of JOSIP PRALJAK

302. JOSIP PRALJAK verified that in practice it was nesary to have the approval of SIS
and the CPD before a detainee could be releasedadeshown the documents relating to the
release of DROCE and agreed that RUSloffice could only issue a certificatter the

approval of SIS and CPD had been secured. €U&uld not release any detainee

unilaterally:

Q. What approvals were required, to your knowledgédyave a prisoner released
from the Heliodrom in July, August 19937 You castjwalk us through whatever
steps were taken, if you can help us, please. ddbament that would reach us in
the prison was formulated like this, approximatélhere is no reason to hold the
prisoner of war such-and-such," aitdwould be signed by Miroslav Music on
behalf of the SIS and Zvonko Vidovic on behalhefdrime investigation service.
They would issue approvals enabling Mr. Berko Pueigelease somebody. |
believe without these two signatures above, MridBear Pusic would have been

unable to release anyoné&*[emphasis added]

303. During cross -examination JOSIP PRALJAK furtheterited the role of SIS and CPD
in this procedure and clarified that the normalgedure was for SIS and CPD approval to be

obtainedbeforePUSIC would issue a certificate for the release of anate32

349Rizvanbegoui T. 2388.

30REDACTED]

%13 Praljak T.14713.

%2 Praljak T.14978. The witness testified, “Q Yoplkned to us how the procedure to release persons
was put into practice, and you speak about thaténdiary. First of all, there had to be permissigwanted
from SIS, then from the crime prevention departmand finally Mr. Pusic had -- once he had receia#d
those documents, would give authorisation and pesion for people to leave the prison: is that rght
Yes.....Q. Now, as | understand the situation, it Vikes this: The permission given by Mr. Pusic, figais

a piece of paper which takes note that on the h#Espevious procedure the person was allowed avde
prison. If it was not an order, it was permissiom authorisation following on from the procedurkeia by
SIS, the crime prevention department, et ceterd, the office for the exchanges: is that right? Yes.
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iii. Testimony of VIDOMWI

304. VIDOVIC also confirmed that the CPD had to produce doctsneonfirming that a
detainee had no criminal record before they coelddbeased? As one example, VIDO\d
confirmed that he issued an approval for the relezfsHaris TANOVL on the 18 July
1993%*

305. In answer to a question from the Chamber VIDOghid:

JUDGE ANTONETTI: [Interpretation] Sir, what | doniinderstand is why you
were involved in this process in the first placélETWITNESS: [Interpretation]
It's like this: We were duty-bound, on orders frtime operative zone, to issue
certificates, as the Crime Department. JUDGE ANTONE [Interpretation]
Very well, | understand better. In other wordshis person or individual was
the subject of an investigation, you would haventls¢ood in the way of his
departure: is that what you're saying? THE WITNE@BS8erpretation] If we were
conducting an investigation at that point in tirtiesn, yes. In any other situation,

the person would have no interest, as far as we w@ncernedr?

306. VIDOVIC made no mention of PUSIwhen pressed on who had the authority to

release those detained at the Heliodrom.

(J.Praljak T.14979) , Josip Praljak also explain&@: Mr. Scott showed you one such document as
representative example, P 04686. If you could labk again. Have you found it? Yes.Q. Could yostju
try now. It's the same person. We have a documént06169, which is a certificate from the crime
prevention department, signed by Zvonko Vidovicd dre notes there are no criminal proceedings under
way, and the certificate is issued for purposesetdase of Zijo Droco from Heliodrom. And we have 6
00168, a certificate from SIS Mostar saying thatréhis no problem with releasing Zijo Droco from
Heliodrom. It's just as you said before. Everyboeyuld give their approvals first and then Mr. Pustts

the same person, isn't he? These documents wergegisesentative, as Mr. Scott called them. Weehav
lots of such documents, and we will use the samsegature to tender them. A moment ago, when | asked
you whether it was the right procedure, the SI®, tfilitary police department, and then Mr. Pusiouy
gave an answer, but it wasn't recorded. A. Yess the answer. Seg also J.Praljak T.14979-80.

353vidovic T.51654. The witness testified, “Q. Mr. \adic, so it appears that in regard to the Heliodrom
you were involved, at least at the beginning, foe tegistration. Is it also true that when peopkre
released, you were involved to a certain extensighing off that they had no criminal record anéyh
could be released? Is that right? A. We were estpd to submit such certificates, that's correct.”

¥4 p03572.

¥5Vidovi¢ T.51690-1.
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iv. Powers To Order Releases

307. The evidence demonstrates that VID@YILAVRIC and OBRADOVL as well as
other military personnel had the power to unildtgrarder prisoner releases. For instance,
VIDOVI C often intervened to release detainees on medioahgs based on medical reports
from the HVO Main medical staff boaf#.VIDOVIC was also responsible for unilaterally
ordering the release of a number of detainees valve kransit visas and papers issued by the
ODPR of Croati&’

308. On 4 July 1993 VIDOM issued an order based on instructions from LAYRir the
release of all detainees under the age of 16 aedtbe age of 68 VIDOVI C referred to the
progress made in implementing this order in a speeport addressed to the Military Police
Administration (“MPA”) on the 5 July 1993 and ander issued on 12 July 1993.
VIDOVIC refers to LAVRLC’s approval for the release of 14 members of théD\i&rty and
notes that 58 individuals were released on meditalnds®*®

309. On the same date that PWUSwas appointed as Head of the Service for Exchange,
OBRADOVIC issued an order prohibiting the release of (ang\asits to) any Heliodrom
detainee without his authorisatiéth.This letter was sent to the wardens of the Hetiogr
Ljubuski, Gabela and Dretelj. It was not forwarded®USL. In response to OBRADOYs
order, VIDOVIC, Head of the CPD, who had been tasked with regjisteletainees at the
Heliodrom, sent a letter requesting further ingioms from the Military Police
Administration®®? On 6 July 1993 AKIC issues an order stating that OBRAD@Vis in
charge of access to the Heliodrom and prisoneasek® As noted in Part VII of the Brief,
OBRADOVIC convenes a meeting on the 6 July 1993 to discessnge releases and other

matters®

%6p03193

37 p03577, P03618, P04015, P04017, P04096.
358 p03167

%% p03864

360p03193

361 pp3201. [REDACTED]

%2p3238.

%63p3232.

3%45D03008.
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310. OBRADOVIC exercises his powers not only over detainee retehat in respect of all
aspects connected to the operation of detentiomesethroughout the remainder of 1993. For
instance, on 11 September 1993 Zara PAVLO¥Ends a request to OBRADQYfor the
release of those detainees with letters of guasarged transit visas from Dretelj.
OBRADOVIC approved the requet.

311. Furthermore, PUSI does not feature in a number of reports pertaitondpe operation
of detention centres and detainee releases thratighe Indictment period as discussed in

Part VII.

v. PRALJAK Was Mistaken About PJSIRole in Lizde’s Release

312. JOSIP PRALJAK admitted he was wrong in attributiegponsibility for the release of
LIZDE to a decision taken by PU&F®® LIZDE was released on the 19 October 1993. JOSIP
PRALJAK admitted he was away on sick leave whes tlticurred and made an error in his
recollection of the circumstances surrounding LIZDielease. LIZDE was released together
with Bojana MUJANOVC, Selma DIZDAR, Sejo BESLAGI and Dzemal HAMZ( when,
according to POGARIC*® the “competent authorites of Herceg-Bosha decided
unconditionally and unilaterally, in an act of geoltl” to let them leave custody in

accordance with the terms of the 14 September 18®8 Agreement.

D.Ljubuski and Otok-Vitina

1.Introduction

313. Another limb of the Prosecution’s case is the altiegn that PUST frequently ordered
the transfer of prisoners from one facility to dret and could decide where they were
housed?® However, the evidence suggests that RUShvolvement in prisoner transfers was
limited to movements of detainees to and from tledéiddrom. As would be expected in the
case of a civil servant, PUSIcould not act unilaterally in such matters, anésth

transactions were normally approved by higher ragkiVVO officials.

365p04941.

366 ppE170. J.Praljak T.14980-1
3876D00349.

380OTP 98bis, T.27184.
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2. Testimony of WITNESS E

i. Overview

314. [REDACTED]. [REDACTED]. [REDACTED]:
[REDACTED] %

315. [REDACTED].

316. [REDACTED]:
[REDACTED]?*"

317. [REDACTED)]. Moreover PUSI did not feature in the [REDACTED]. [REDACTED].
[REDACTED].*"* [REDACTED].

ii. Transfer and Release of Prisoners

318. [REDACTED].*"
319. [REDACTED]. [REDACTED]?"?
320. SANTIC's report of the 27 May 1993referred not to the release but to the transfer of

prisoners from Ljubuski to the Heliodrom on the @raéf CORIC and PUSE.3® CORIC is

described in the order as the Military Police Chiéfo reference is made to the post held by

369 [REDACTED].
S)|REDACTED].
371 [REDACTED].
32|REDACTED].
33 P03664.
374 p02541.
375 p02535.
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PUSIKC. CORIC was clearly superior to PUSland both men are named in other orders

requesting the transfer of prisoners to or fromHleéodrom in this time fram&®

321. [REDACTED] " [REDACTED] "

iii. Role of SIS and CPD

322. Many of the documents [REDACTED] emanate from SHe, CPD or the Main Staff
and contain no reference to PdSor the Service for Exchange. An examination o thi
material suggests that [REDACTED] once the appr@fablS and /or the CPD had been
obtained as was the case with the transfer of peisodocumented above in relation to
SANTIC's daily report of 27 May 1993.

323. Another example can be found in a note [REDACTEBIREDACTEDF*

324. [REDACTED].*®* [REDACTED]3#?

325. [REDACTED]:

[REDACTED].>#

iv. WITNESS E'(REDACTED]

326. [REDACTED]** [REDACTEDF® and [REDACTEDF*®

v. PUSC Requested Prisoner Lists

376 pp2535. P02541.
37" IREDACTED].
S8 REDACTED].
379 |REDACTED].
380REDACTED].
381[REDACTED].
%82|REDACTED].
383|REDACTED].
34 REDACTED].
35[REDACTED]
386 [REDACTED].
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327. [REDACTED]. [REDACTED].
328. [REDACTED]. [REDACTEDP* and on another occasion [REDACTED]
Importantly, there is no evidence linking PUJSko any subsequent decision by the

[REDACTED] 2

329. If true, [REDACTED] simply confirm that PUSI was performing duties consistent

with the mandate for the Service for Exchange.

vi. WITNESS E Lacks Credibility

330. [REDACTEDF* the Chamber should exercise caution before malimgfinding of
fact on the basis of the evidence of WITNESS E.

3. 15 September 1993 List of Detainees Transféodgubuski

331. After the TUDMAN — IZETBEGOVIC agreement of the 14 September F¥93
PUSKC’s office produced a list of detainees that hadhbieensferred from the Heliodrom to
Ljubuski. This document is simply a list of detasenot an order for their release as alleged

by the Prosecutioff?

E. Gabela, Dretelj and Vojno

1. Overview

332. The evidence does not disclose that RU&buld unilaterally order prisoner releases or
transfers from Gabela or Dretelj, thereby rebutfimgsecution allegations that P\dSiad the
power to control the fate of every HVO detainee. &ample, VIDOVC features in an order

for the transfer of transfer 200 detainees fromHleéiodrom to the prison in Dretelj dated 1

387 [REDACTED].
388 REDACTED].
39 |REDACTED].
39 REDACTED].
%91p05051.
392p05083.
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July 19932 The document is created by B@Zand endorsed as taking effect on the order of
PUSIKC but signed by VIDOM and BOZLC. At the time VIDOVI was Head of the CPD,
thereby occupying a superior post to POSThe notion that this order is an example of

PUSKC’s authority is not therefore the only reasonabterpretation of this evidence.

333. JOSIP PRALJAK confirmed that other HVO Officialsich the power to order the
release of detainees at a local level froapljina. For example, JOSIP PRALJAK testified
that he was told by BOZI that Zara PAVLOVC had the power to order the release of

prisoners fronCapljina area.

334. PUSK is not cited as having any authority for the reteaf prisoners in a number of
reports documenting inspections of Gabela, Dregelljubuski*** TUCAK describes the
general situation in LjubusSki and Dretelj and stdteat 6 detainees have been released on the
order of OBRADOVC in his report of 11 July 199% In respect of Dretelj, on 5 October
1993 ANCIC despatches a report to the MPA stating that thgaBe SIS, not PUS! was

responsible for compiling lists of detainees anghaoizing their releas&

2. TOMO SAKOTA

335. Tomo SAKOTA was appointed as co-ordinator for inesaand POWs by BOBAN.
SAKOTA produced a report on his activities for theriod 22 July 1993 to 25 December
1993. SAKOTA was involved in the release of prigomed implementation of BOBAN’s 10
December 1993 order. SAKOTA'’s report sheds somit lan prisoner releases from the
Dretelj camp. SAKOTA fails to mention PUSIn a report which documents the release of
450 detainees for Kouala*’

336. In relation to Dretelj the evidence also confirnmatt OBRADOVIC had the sole

authority to release detainees. For example, OBR¥@Oorders the release of a number of

393 p03055.

3%4p04253, P04921, P05222, P05225 and P06729.
3% p03377.

3% see alsdP05647

397p07341 and 2D00973.
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detainees on the 6 August 1993nd 44 detainees on or around the 11th of Septembe
1993%*° [REDACTED]®

F. Release of RIZVANBEGOVIC AND WITNESS CU

337. RIZVANBEGOVIC and [REDACTED]. The discharge papers for RIZVANBEGEC

(and LIZDE)Y** were signed by PUSI and the Prosecution rely on these documents as
evidence of PUSI's authority to release detainees. In fact, in eattthese cases, the
evidence conclusively demonstrates that RUSkrely issued the paperwork for their release,
rubber stamping decisions taken at a more senief.l&he protracted negotiations preceding
the release of [REDACTED], RIZVANBEGOVYI and [REDACTED] LIZDE further
highlight the complexity of the release process lamd little influence PUST wielded.

1. RIZVANBEGOVIC

338. RIZVANBEGOVIC was detained in Dretelj and later in Ljubuski,drefbeing released
on 10 December 1993. Although the witness wagghlhieducated man who was familiar
with the significant figures in the Bosnian goveemt) he had never heard of PUSI
Furthermore, while his discharge letter was signye@USC, the witness testified that Perica
JUKIC provided the actual authorization for his releaseg that POGARIC, acting on
behalf of BOBAN issued a letter to JUKland LUCIC, who was Head of the Information

Service of the Department of Defence, approving ¢feasé'®?

339. Following a letter from POGARIC, on 4 December 1993 LQIC asked for enquiries
to be made to find out if RIZVANBEGOYI was a member of the MOS and if not, for
arrangements to be made for his relédS&he events preceding RIZVANBEGOY's
release therefore confirm that PWSkould only provide a discharge certificate after

obtaining approval from SIS and/or CPD.

385Dp02184.

39°pp4941.

400IREDACTED].

“015ee Part VII, Section C(2)(v).
402 Rizvanbegowi T.2263-9.
4036D00002
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340. During cross-examination RIZVANBEGOVI confirmed that PU%l had little

involvement in the decision to authorise his redeas

Q. Would you agree, then, Professor, that thésaecto release you was taken
long before my client, Mr. Pusic, signed that seamproval on the 10th of
December?

A. It was certainly taken before in Zagreb, ahdeached your client, but |

believethat his role in that matter is wholly insignificafi®* [emphasis added]

2. WITNESS CU

341. [REDACTED]. [REDACTED]. [REDACTED].

342. [REDACTED] s

343. [REDACTED].

344. [REDACTEDJ. [REDACTED]. [REDACTED}” [REDACTED]*®

345. [REDACTED]:

[REDACTED]*®

G. Conclusion: Releasing Prisoners Is Not A War Gme

346. Assuming arguendo, that PUSHid have some decision making powers in this perio
of time, the Defence does not concede that Pt$3hvolvement in prisoner exchanges and

releases constituted criminal conduct. As notedth®y Presiding Judge when questioning

“04Rizvanbegow T.2236 and T.2263-9.
405 [REDACTED].

406 [REDACTED].

47 IREDACTED].

4085ee Part V, Section F.

409 [REDACTED].
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JOSIP PRALJAK there was nothing extraordinary altbaetHVO releasing civilian detainees
held at the Heliodrom in May 1998. JOSIP PRALJAK agreed with this conclusion:

Q. Thank you. Now I'd like to go back to anotheza, another subject. The 9th
of May is the date, 1993, and P 02260 is the doaumeis an Official Note
compiled by Mr. Bozic - we've already looked attthabout the release of people
who were at Heliodrom. A. Yes.

Q. I just want to throw light on this documentrfr another angle. Were those
people supposed to be there in the first placedahr. Pusic act quite correctly
if this was noted in the Official Note when he s8sedease those people, let them
go home, back to their homi@sA. Those people who arrived on the 9th of May
were civilians, women and children, men, too, amel teason for their coming
was well-known, why they were displaced and theaceording -- and Biljana
Nikic and Marko Bevanda said that this was justiacg where these displaced
persons were taken in.

Q. What I'm saying is, if Mr. Pusic acted as r#tten down in the Official Note,
was that the right decision when he said let thepjeego home? They have no
place to be here.. A Well, not only those people, but none of theeopeople
either should have been there.

Q. And then you testified that the people lefliblrom very quickly after that,
these people? A. Ye¥![emphasis added]

VII. DETENTION CENTRES

A. Introduction

1. Overview

347. Based primarily on JOSIP PRALJAK’s testimony thegercution alleges that PUSI
had the power to oversee HVO prisons and detertiompé™® and therefore that he had

410 3 Praljak T.14692-3.
4117 Praljak T.14974-5.
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effective command and control over HVO military tsnand personnel that had Muslim
prisoners and displaced persons in their custbtgiven that PUSI was not employed at

the Heliodrom and no evidence has been led th&adeany authority over any of the other
military or civilian personnel stationed there, i# submitted that JOSIP PRALJAK’s

testimony should not form the basis of any findfgfact in regard to PU$TIs criminal

responsibility.

348. JOSIP PRALJAK and BOZ1 had good reason to want to deflect blame for aimyes
that occurred during their period in office towaRSIC. JOSIP PRALJAK’s testimony is
therefore unreliable for the reasons advanced beloe discussed elsewhere in the Brief.
Defence submissions concerning the extent of Pl$Shuthority over the operation of
detention centres also apply to allegations of ini@lvement in forced labour practices

considered in Part Vllsupra

349. In order to avoid confusion, it is important to tidiguish Berislav PUSI from other
individuals with the same surname. MILE P{dSfor instance, was the first warden of the
Heliodrom and BOZf’s predecessor. IVICA PUSI was Deputy Commander of thé&’3

Brigade and Head of SIS and has also been mentioregmhnection with the Heliodrom.

2. Responsibility for Operation of HYO Detentionfdes

350. As a general submission the Defence assert th Wigre remains some disagreement
as to which HVO agency had responsibility for detdi Bosnian Muslims and non-Croats in
the period 1993-4, the evidence shows that BUSitl not have authority over the detainees

held at any HVO detention centres.

3. HVO HZ/HR HB Meetings

351. The allegations made by JOSIP PRALJAK must be seéght of the broader context
and framework of the JCE advanced by the Prosetutids therefore relevant that PUSis
not cited in the minutes of any HVO HZ H-B meetings a responsible authority for

detention centres including those cabinet meethgd after the creation of the 6 August

#20TP 98bis, T. 27119-49.
“30TP 98bis, T. 27119-49
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1993 Commission. Nor is PUSIpresent at a meeting in Ljubuski on 22 July 1993he
section heads within the Military Police includiW¢DOVI C where the detention of a number

of civilians in the Heliodrom is discussé&d.

352. At many of these meetings the issue of detentiariree is raised with discussions
focusing on the need to ensure that the faciliies run in accordance with international
conventions. At a HVO HZ H-B working meeting on Jigust 1993 for instance
conclusions are adopted charging various deparsmaith responsibility for ensuring
detention centres observe procedures consistemtintérnational lavi*® After a 6 September
1993"¢ working meeting a similar resolution is adoptedegard to the detention of POWs
and various HVO departments are tasked with enguhat the conclusions are complied
with. Detention centres are also discussed durimgtimgs on 11 August 1993and 2
September 1993% The HVO Defence Minister JUKI addresses the HR H-B on this issue on
1 December 1998?

B. Testimony of JOSIP PRALJAK

353. JOSIP PRALJAK claimed that PUSIhad general authority over detain@snd that
he was therefore obliged to report everything mily do PUSC but also to VIDOVE.*?
However, as discusseuifra, the evidence shows that PidSkas not his superior and he was

therefore under no obligation to report to Hih.

354. The evidence indicates that in the course of 199@aetice developed at the Heliodrom
where reports of detainee mistreatment were doctedeand forwarded to a number of HYO
officials including PUSE. VIDOVIC testified that JOSIP PRALJAK wrote to him non-stop

*4P03663.

15 P04275.

"5p04841.

“7P04111.

8 P04756.

*19P07000.

420J.Praljak T.14714. The witness testified,“Mr. B&isPusic, as head of that office for exchangektoo
care of the prisoners of war and was aware of emuth every prisoner of war who was brought to
Heliodrom or was already held there”

421 3.Praljak T.14741. P03171. The witness testifigde] had to report everything to the chief of the
military police, the chief of the crime preventiearvice, Mr. Zvonko Vidovic, and Mr. Berislav Pusis
the officer in charge of control of the military l[pze administration.”

4223 Praljak T.14702.
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regarding matters outside his area of operativieoresibility ** A similar situation applied to
PUSKC and the evidence does not show that RUsAd any powers to remedy the problems
raised by JOSIP PRALJAK or BOZI

355. For example, PUSI is one of the recipients of a report signed by BOZnd JOSIP
PRALJAK recording an incident that took place oe ® July 1993* PUSIC lacked the
authority to intervene to punish those respondirehis incident. JOSIP PRALJAK testified
that on arriving at the Heliodrom the next morning immediately informed the deputy
commander of the®Brigade, Mile PUSE as well as the brigade police. THe Brigade was
tasked with identifying and apprehending the ctapf

356. VIDOVIC testified that although he was head of the CPatime he had no memory
of this incident. However he acknowledged that @D would have been under a duty to

investigate this type of incidefft.He made no reference to PWSI

357. Itis therefore hardly surprising that JOSIP PRAKJ@btained no relief from PUSIin
response to the complaints of poor sanitary andaakdonditions in the Heliodrom recorded
in JOSIP PRALJAK’s letter of 30 September 1993. BY&C testified that doctors from the
local military district or brigades within that aréogether with detainees who were physicians
provided care for those that were in cust&dide also said that other doctors within the HVO
medical section took action to improve the medicahditions at the HVO detention

centres®

358. Moreover, although JOSIP PRALJAK claims that he wasler a duty to report to

PUSIC, no evidence has been presented that BUb-actively issued any orders to him
regarding the conditions of detention of detainédss also applies to the forced labour
notifications sent to PUSL This evidence does not tally with the conventioraion of and

legal requirements for a superior-subordinate iggiahip.

23 \jidovic T.51666.

*24p03209.

4% J.Praljak T.14733-6 and T.14937-8. The witnessified,“Everything was sent out by the book as it
should have been so that the deputy commanderMilie. Pusic, with his brigade police force, shouiddf
the perpetrators and punish them. Whether he dgtdal find them and punish them, | don't know.”

2% Vidovi¢ T.51652-3.

427 Bagart T.39045.

‘%8 Bagart T.39211-2.
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359. The only legitimate reason that JOSIP PRALJAK hadeport any matter to PUSI
would concern PUSI's responsibility for maintaining records of thdeecustody, consistent
with the mandate of the Service for Exchange. JOSRALJAK acknowledged this when
testifying about a report he sent dated 25 Augu@31lto the Service for Exchange,
concerning a list of detainees from Doljani and iSip\at least 3 of whom were receiving
medical treatment. When asked why he sent thisrtefp PUSC, JOSIP PRALJAK
explained:

[a]s the representative of the office for exchanbe, had to have all the
information about every detainee who was in prisomd here we have a list of
detainees from Doljani and Sovivho were at that time doing labour or were in

hospital for treatment on that particular d4y.

C. Role of the ODPR In May 1993

360. Shortly after the 9 May 1993 two civilian ODPR eny#es, Biljana NIKC and Marko
BEVANDA, were sent by Darinko TARI from the ODPR to assume the task of registering
the new arrivals at Heliodrof#f. JOSIP PRALJAK said that he knew that TADNVas:

in charge of the displaced persons and refugeashattl to the ministry as the
number one man for th&t:

361. Contrary to Prosecution claims that PUSivas responsible for classifying and
registering detaine®$ JOSIP PRALJAK testified that the 578 refugees steged by the
ODPR in the period of 14-18 May were the same mewio arrived at Heliodrom on 9 May
19937

362. On 11 May 1993 FINLAYSON visits the Heliodrom anaets TADC. He describes
TADIC as the HVO humanitarian representaff/@ADIC tells him he is trying to get food

and medical care organised for the internees. Hesrthat the initial arrest and movement of

429 3 Praljak T.14783-4. P04500.

4303 Praljak T.14685-9, T.14721-2 and T.14919-22.

4313 Praljak T.14686.

*32|ndictment, para.17.6(g).

433 ).Praljak T.14685-9, 14721-2, 14919-20 and 14921-2
434p02293, para.7.
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civilians was ordered by LASF® and meets Mile PUSI at the facility. He makes no
mention of PUSL.

363. A letter dated 9 May 1993 signed by TADtlarifies that the ODPR and TADIhad
responsibility for those arrested in early May 12@@l detained at the Heliodrom. The letter
states that “for safety reasons we have lookedr &ft800 persons, mostly Muslims in

Heliodrom near Mostar..**®

364. PETKOVIC also confirmed that all the civilians taken to theliodrom were dealt with
by the ODPR?’

365. The ODPR continued to play an important role irpees of how detainees were treated
after the departure of those arrested in May 19®EDACTED]. TADIC's deputy,
HERCEG [REDACTEDY}:*®

366. At a 6 September 1993 working meeting of the HR Hdbinet the conditions of
detention at the Heliodrom and other detentionlifees were discussed. Certain specific
assignments were ordered. The ODPR, for exampds, tasked to ensure the necessary
guantities of food, personal hygiene items, equipmend material needed for

accommodation at the detention centies

D. Management of the Heliodrom After 30 June 1993

1. Role of Military Police and SIS

367. The evidence shows that PWSplayed no role in the registration and classifart? of
the disarmed HVO Muslim soldiers brought to theibtlom after the 30 June 1993. Unlike
the May 1993 arrests, where the ODPR was respeniibdetainees, the Military Police and
SIS took responsibility for registering detaineeteined after the 30of June 1993. JOSIP
PRALJAK stated that:

435p02293, para.6.

465D 01004 see alsqREDACTED].
437 petkove T.49911-2.

438 [REDACTED].

439p04g4l.

40 ndictment, para.17.6(g).

Case No: IT-04-74-T 103 31 March 2011



70013

we never established the number of people whoeatrieecause that job, the job
of taking them in and registering them, registeriingse who were arriving, was
done by 10 to 12 employees of the MUP, of the amijitpolice, of the SIS, with
Zvonko VIDOVIC at its head™

368. VIDOVIC disputed that he was the head of this operatianagueed that he was
ordered by his military police battalion to reptotthe Heliodrom. He had been asked to
make a list of all the detainees who were disarid®D members of Muslim ethnicity.
VIDOVIC stated that this order was received from the conut@es of his operative zone.
VIDOVIC took down the names and surnames and other “inlesails” of those arrested
together with other Military Police Officials andovkers from SIS and the Heliodrgfa.
VIDOVIC clarified that Ivica PUSI was the SIS representative that assisted himim th

process.

369. In a report to a Meeting of the Heads of the MijitRolice on 22 July 1993, VIDOYI
stated that his department had conducted over 2j@dviews of those detained at the

Heliodrom and that none of those questioned wemstefest to therff?

370. On 12 July 1993, JOSIP PRALJAK testified that nenwcedures were put in place
concerning detainees at the Heliodrom. No evidérasebeen led that PUSIvas involved in

generating these new procedutés.

2. Testimony of PETKOMWI and SLOBODAN PRALJAK

4413 Praljak T. 14708.

42 \f/idovi¢ T.51520-1. The witness testified,“Q. Would you patthere for a moment. Let me just ask
you, you said it came in through the battalion. s\Whe order issued to you by the battalion? A. The
battalion received the order via the operative zamal it just forwarded it on to me -- to us basadsome
hierarchy or chain of command. Q. You said that ynade a list, drew up a list. What kind of kigds
that? A.On the premises of the Military Remand &risf Heliodrom, we took down the basic detailghe
persons there: names, surname, and where theyfreene just the basics. And we did that togethethwi
the MUP and SIS and some workers from the HeliodRmson itself.” Vidové T.51621. Vidovt further
clarified his role thus: “A. It was like this: dnd the service that | worked for never took partaking
people away to Heliodrom. We were involved in wmgt down and registering them. And they were
disarmed members of the HVO of Muslim ethnicity,dawhat we did was -- under orders from the
operative zone, for a few days we would take dovasit information about them: their names, and
surnames, and the units they belonged to. So éetapeat. We did not participate, | and my servioe
any taking of people to Heliodrom.”

*3p03651

444 ). Praljak T.14725-7. P03411
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371. Neither PETKOVC nor SLOBODAN PRALJAK mentioned PUSIin connection with
the management of the Heliodrom. PETK@VHenied having any authority over the
Heliodrom?* SLOBODAN PRALJAK also claimed the HVO brigadesiira authority over

the detention centres and he did not know who wasarge of thent*

3. PUSC Was Not Responsible For The Failure To Separaté/®8rom Civilians In The

Heliodrom
372. After the 30 June 1993 influx JOSIP PRALJAK adnuttee prisoners of war detained
at Heliodrom were not separated from civilians. ROBRALJAK confirmed that only the

SIS and the CPD could distinguish the POWSs froncitiéian detainee$?’

4. Interrogation of Detainees At the Heliodrom

373. There is no evidence that PWShad any involvement in the interrogation of suspet

the Heliodrom.

E. Other Detention Centres

374. The evidence presented at trial does not demoestiat PUSE had control over the

operation and conditions of detention of inmatesrgt other HVO detention facilitif®

1. Dretelj

375. In relation to Dretelj for example, the evidenceigates that on 6 July 1993 Ivan
ANCIC, Assistant Commander of the 3rd Battalion, forbaflevisits to prisoners in the
Dretelj barracks and denied all journalists acdesthe facility> ANCIC was acting on an
order issued by OBRADOVYI three days earliéf° [REDACTED]** On the 6July 1993
ANCIC attended a meeting with OBRADQOWV) PRIMORAC, Zara PAVLOVC and Ivica

445 petkovi T.50672.

4485 Praljak T.44185.

473 Praljak T.14707-8.

48 gee also Part VIII, Section B.
449p03232.

40pp3161

“S1[REDACTED].
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PUSKC of SIS and others where guidelines are set dowth@®use of prisoners for work and

the manner in which prisoners are to be rele&ed.

2. Reports on the Operation of HVO Detention Centre

376. It is extremely significant, in that it goes somayto rebutting the Prosecution’s case
that PUSC does not feature in a number of reports on theatip@ of HVO detention centres
for the latter half of 1993. A report by the Asaist Chief of Security TUCAK dated 29 July
1993 on conditions in Dretelj makes no referencBWSIC** and a report from SIS dated 20
September 1993 notes that Tomo SAKOTA is in chasf@dministration, logistics and

security at the facility?®

377. In fact, the Assistant chief of Security TUCAK daast mention PUSI in any of the
reports he prepares concerning the conditions dt aggeration of Ljubuski, Dretelj and
Gabela detention facilities such as his 10 Septerh®@3 report>® Earlier, on 29 May 1993
TUCAK had prepared a report on the situation int€ly@rison?*’

378. Nor is PUSC mentioned in numerous other reports on the operati HVO detention

centres®™

3. PUSK’s Visit to Capljina Municipality

379. The Chamber is invited to carefully scrutinise tbeidence concerning PUSE
participation in a working group established onJigy 1993 at the 45session of the HVO
HZ H-B to visit Capljina*® The other members of the working group, BUR'EInd TADIC
outranked PUSI in the HVO administration. BUNTI was Head of Justice Department and

*25D03008.

53 See also allegations made by Lawrin his letter of 22 November 1993 (P06805) examine®aat IX,
Section B(2).

*4p03794.

5 p05222.

*%5p04921.

7 pp3794.

458pp4253 is a HVO SIS report noting Brigadier Dzarskeisit to Gabela dated 17 August 1993. P05222
is a report dated 20 September 1993 on securitycanditions in military detention camp Dretelj. P25
is a report dated 20 September 1993 regarding $g¢amd conditions in Gabela. P06729 is a repastrfr
Citanovic dated 18 November on the conditions dédgon in Gabela and Heliodro8eePart 1X, Section
B(1).

9 P03560.
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TADIC was head of the ODPR. BUNTIsaid that he had only met PWSbnce before this

event?*®°

380. BUNTIC testified that the working group did not actualigit either Gabela or Dretelj:

Correct. We did not go to Gabela or Dretelj owrsglbecause | refused to go to
Gabela and Dretelj...All that we learned, therefevas from Mr. Kordic and his

assistanté®!

381. It was BUNTIC, not PUSC, who reported back to the cabinet on 20 July {Gagter
the visit toCapljina. PUSC did not attend that cabinet meeting or the eantieeting on the
19 July 1993PUSIC was not mentioned in any of the recommendationgenty the cabinet
after the meeting.

382. There is no evidence of any specific pronouncemdaytsPUSC concerning the
proposals advanced to the HZ H-B on 20 July 199BEAUNTIC's testimony suggests he had
a marginal role in the activities of the workingogp. Accordingly, it is submitted that no
finding of fact should be made in connection withFXC’s criminal responsibility on the

basis of this evidence.

F. Providing False Information About Detention Condtions to Deny and Minimize

Crimes

383. The Prosecution alleges PWSgave false or inaccurate information to repredams
of international organizations and the press allo@tconditions of detention at Heliodrom
and Dretelj in order to deny and minimize the cstfieThe evidence does not support these

assertions.

384. VULLIAMY testified that at a press conference hefd Medugorje between 7 - 9
September 1993, PUS]

480 Bunti¢ T.30578.

61 |bid.

462p3573. Bunti T.30575-8 Seealso Tomljanovich T.6405-6.
483|ndictment paragraph 17.6 (j).
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implicitly disputed what Mr. Zubak had said [abdutaches of international
standards with respect to the conditions in Dretéffie implied or said outright --
| think he did say outright that the conditionsDmetelj did meet international

standards and were within the Geneva Conventijesphasis addeif]

385. The Chamber is asked to note that, assuming VULLYAdvtecord is accurate, PUSI
was not necessarily saying something at this mgetiat he knew to be false or inaccurate
regarding the conditions at Dretelj. PWdSas disputing whether the legal conclusion
reached by the international community was corediet his view it was not. PUSIwas not,

as Vulliamy makes clear, justifying the conditiaidretelj or attempting to deny them:

| don't know what influence [PUS] did or didn't have. Buhe did seek to not
justify the conditions in Dretelput he did eek to persuade the conference that

they fell within the requirements of internatioteal of war*®

[emphasis added]
386. Moreover, PUSE could not have misled the international commurgfyresentatives or
journalists present at this meeting as they wellg &ware of the conditions at Dretelj as a
consequence of their own inspections. The ICRCat@ddy begun their inspection of Dretelj
which commenced on 6 September 1993. Between thd% September 1993 the ICRC

registered and made lists of the names of all tis®pers.
387. International organisations conducted inspectiondH9O facilities throughout the
Indictment period. WATKINS for instance confirmeldat the ICRC had the lead role in

visiting detention camps and that the ECMM based tonclusions on their reports.

G. Powers to Grant Access to Detention Centres

388. A review of the rules governing the inspection oWV® detention centres by

international representatives and of the HVO ordgenting them access does not support

“4vulliamy T.1595-6.
“SSyulliamy T.1593-6. and T.1729-21
4%®\Watkins T.18873-4.
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Prosecution claims that PUSIwas the primary HVO point of contact responsibbe f

granting access to the Heliodrom for internatiamahmunity representativé®’

389. In theory, the warden of each detention facilityuldodecide whether to allow any
international organisation or journalist access. Onh February 1992 the HVO issued
instructions for the operation of prisons statihgttinternational community representatives

and journalists could enter with permission from &uministratof®

390. In principle international community representasiweere to have unfettered access to
HVO detention centres as confirmed in an ordehefHHVO Operative Zone dated 21 April
1993. This order reiterated that ICRC represergativere to have free access to civilians in

all areas and to all detaine&g.

391. Following this, complaints about obstructions teitg from the ICRC to the Heliodrom
were addressed to Mile PUSivho guaranteed that the ICRC and UNHCR would lmeveld
to visit the Heliodrom on 11 May 199%

392. [REDACTED]. [REDACTED]*"* [REDACTED] and VAN DER GRINTEN’s report
do not support the inference that that PO%kd the power to grant access to any detention

472

facility*’* given PUSC’s position vis a vis the other HVO representatimased therein and

the fact that PU%1 had node jurepowers to grant access to any detention facilffies

393. [REDACTED].*"* [REDACTED]. PASALKC had already given permission for the
[REDACTED] entry to inspect ABiH camps and [REDACDE

[REDACTED]. *”®

4T0TP 98bis. Watkins T.18820.
48p01474.

469 5D04379.

4°p2293.

4" |[REDACTED].

42p02601.

4335ee Part Il

474 |IREDACTED].

47 [REDACTED].
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394. [REDACTED]. [REDACTED] PUSC was a Minister, WITNESS BB’s evidence
should not be taken as decisive proof of RUSpowers. Bearing in mind the conclusions of
[REDACTED] and WITNESS DV, even if the matter wameassed with PUSIit is likely

that the decision to grant access was taken higher

395. There were obviously conflicting views within thevB as to whether international
community organisations should be granted accedstention facilities through the summer
to autumn of 1993. One common thread is the lacgkvafence linking PUSI to this debate.
On 3 July 1993 OBRADOM issues an order forbidding all visits and accesaltprisoners
directed to the wardens of Heliodrom, Gabela, Likband Dreteff’® and on 12 July 1993
VIDOVI C sends instructions to BOZland JOSIP PRALJAK stating that visits to detainees

are not allowed without his permissiti.

396. Meanwhile decisions are made to allow the ICRCnspéct Ljubuski on n 6 July
19938 and Dretelj, Ljubuski and Heliodrom on [REDACTED{.At a 20 July 1993 session
the HVO HZ H-B concludes that the ICRC should be&egi access to all detention
facilities*®° On 23 July 1993. [REDACTED' VEGAR also noted that when he organised
for journalists and members of the ICRC to visé Hreliodrom he spoke to BOZ[**

397. It also bears highlighting that reports producedTfTdCAK on the operation of Dretelj
and Gabel&® by SIS dated 20 September 1993 record that onlR&ABOVIC and the Head
of the Brigade SIS can grant access to thesetfasiliRegarding Dretelj, VEGAR testified
that he asked SAKOTA for permission for a grougoofnalists to visit the facility®

398. Any involvement PUSI had in arranging for the ICRC and other interralo
community organisations to have access to the Hielin or other detention centres in
December 1993 or thereafter must be seen in lighthe evidence of WATKINE® and

47%p03161.

“'p03411.

478p03250.

479 |IREDACTED].

480p03573.

81 |REDACTED].

482\/egar T.37103 and T.39642.
483p04921.

“84\/egar T.36943.

“85g5ee Part IV.
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BISKIC.*®® PUSK was clearly in a transparent manner trying to engtat BOBAN's order

of 10 December 1993 was executed as quickly askpess

Vill. FORCED LABOUR

A. The Case Against PUST

1. Introduction

399. The Prosecution claim that PWShad the power to order or authorise the use of
detainees in forced labour assignments based quokigon in the Military Police and that he
exercised this power frequenf/. This conduct is further cited as evidence of héseagal

authority over detaineé®

400. The case against PUSinsofar as it relates to allegations of his atitjasver forced

labour largely rests on the evidence of JOSIP PR&LAnd BOZIC. The Prosecution rely on
a number of documents prepared by JOSIP PRALJAKZIBGnd other Heliodrom staff that
have been mischaracterised as “orders” (or to beeraocurate “notifications”) for forced

labour assignments.

401. A proper analysis of this evidence reveals thatevRUSC may have received notice
of some forced labour assignments at the HeliodRWSIC had no power to authorise or
prevent this practice or punish those responsibiecérrying it out.As noted previously,

PUSIC had node jureauthority by virtue of any the offices he helddsue orders for forced

labour?&®

2. Forced Labour - 1992

8 see Part IX.

“87|ndictment paragraph 17.6 (f), (h) and (d) Fortatubur. “Mr. President, Berislav Pusic had the pow
to authorise the use of prisoners for forced labamd he exercised this power frequently. Josigjdka

who was the deputy warden of the Heliodrom prisacility testified that Pusic exercised this poweraa

member of the military police. That's page 147Qetually, it may be 14741 of the transcript. llwi
double-check that reference.” OTP 98bis T.27135.

“88 |ndictment paragraph 17.6 (e)

" See Part Il
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402. The Prosecution rely on a report from SIS datedh Nivember, 1992, as evidence of
the HVO practice of using detainee for work assignts!®® In this report JOSIP PRALJAK
confirmed that they had recorded every instancenwdressoners were taken out to work but

there is no reference made to PUSI

3. WITNESS NO and PAVLOM [REDACTED)]

403. [REDACTED]*** [REDACTED]:
[REDACTED].**2

404. [REDACTED]. PAVLOVIC, who was in charge of the“3Brigade [REDACTED]

issued a large number of these orders.

405. Normally, an order from [REDACTED]. JOSIP PRALJAKade no reference to

PUSKC’s role in this procedure:
[REDACTED].**®

406. After receiving [REDACTED] PAVLOVC, JOSIP PRALJAK claimed that PUShad
to be contacted and asked to “approve” the usaisbmers for labout? JOSIP PRALJAK
testified that whoever spoke to PWShvould document this conversation, either in thenfo

of a memorandum or with a note in the Heliodrombogk.

407. In reality, there was no reason for JOSIP PRALJAK cbntact PUSI and his

motivation for doing so is examinedpra.

49 0TP 98bis T. 27102-3.
491 [REDACTED].
“92[REDACTED].
493 |REDACTED].
494 [REDACTED].

Case No: IT-04-74-T 112 31 March 2011



70004

408. By way of example, [REDACTED] ordered that 40 POYMsM Heliodrom should be
taken out to work by the 1st Light Attack Militafyolice Battalion on Duly 1993'%°
[REDACTED], as was [REDACTED] normal practi¢®,appoints an individual, in this case
Luka BARESL, as having personal responsibility for taking otrese prisoners. PUSIis

not mentioned in [REDACTED] order but he is referte by BOZLC in his report about this
particular assignment dated 8 July 1993BOZIC cited [REDACTED]. The purported
“request” was endorsed to the effect that RUB&d given approval for [REDACTED]. The
inference the Prosecution seek to draw from thisudent and a large number of similar
documents generated by B@Zand JOSIP PRALJAK is that PUShad the power to grant
forced labour assignments. On examination, theeexid presented at trial does not support

such a finding beyond reasonable doubt.

409. The notion that PU$I had the authority to approve [REDACTED], is wholly
unsubstantiated. No evidence has been led to paoseperior —subordinate relationship
between PUS! and [REDACTED] anyone else responsible for ordgrforced labour
assignments. In particular, JOSIP PRALJAK could exqtlain why PUSE had the power to
approve forced labour requests from [REDACTED].

410. [REDACTED]. [REDACTED]** [REDACTED].

411. PAVLOVIC accepted that he gave permission for the useeiminkes for work but that
any such assignments took place where thBigjade were posted and not on the frontline or
elsewhere. According to the Prosecution, PAVLOMerived the authority to order these
assignments not from PUSIbut from PETKOVC and the Main Staff, as illustrated by
PETKOVIC’s order of the 14 October 19931t is not clear how or where PUSFeatures in

this analysis, if this is indeed the Prosecutica'se.

412. JOSIP PRALJAK evidence in connection with PUSIresponsibility for forced labour

practices was also inconsistent. JOSIP PRALJAK madereference to PUSI in his

49|REDACTED]

49 |REDACTED].
49" [REDACTED].
498 |REDACTED].
19p05873.
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overview of the differing procedures regulating tise of forced labour in 1992-3 confirming
that [REDACTED]:

[REDACTEDJ™

4. PUSC Never Signed Any “Orders” for Forced Labour

413. During cross-examination, JOSIP PRALJAK confirmedttPUSC never signed any of
these purported “orders” for forced labour:

[REDACTED] >

414. JOSIP PRALJAK's general testimony concerning RUSIpowers, functions and
responsibility is considered in Part VI, Section(@.

5. Causation

415. To establish criminal liability for ordering as arifin of participation, the Prosecution
must show a nexus between the order issued andfférece committed — in other words it
must be shown that the offence would not have beemmitted “but for” the ordet’” As the
evidence demonstrates that POUJREDACTED] was powerless to stop or approve, the
Defence do not accept that thetus reusof ordering has been established. This analysis
applies to the “orders” or “notifications” purpottéo have been approved by PUSind the
records of forced labour assignments purportedjyr@aped by PUST in the Heliodrom log
books.

6. BISKIC on Forced Labour

416. During his testimony in chief BISKI described at some length the procedure he
discovered in relation to forced labour assignmenthe Heliodrom. In his view the warden

of the Heliodrom could not refuse a request fromaathorised official of the Main Staff to

S0REDACTED].

*Y1[REDACTED].

%02 prosecutor v StrugarCase No: IT-01-42-T, Trial Judgement, 31 Janw2#95 (Strugar TJ) para.332.
(Seealso PART XI, Section B(3).
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take detainees out for work even if they were tséet to the front line. PUSIdid not fall
within the definition of an authorised official adeibed by BISKC and PUSE was not
mentioned by BISK(:

[i]f the Heliodrom warden had good grounds to badigrisoners would be taken
out to perform labour at the front line, he coulat have refused the request for
detainees if there was authorisation from an aigldrofficial... The practice
was that, if the request fdetainees to perform labour came from the MainfStaf
then the warden of Heliodronautomatically compliedwith the order®

[emphasis added]

7. Lack of Corroboration

417. It is also highly significant that no other witnesstified that forced labour orders were
within PUSK’s sphere of responsibility. WITNESS Dz, BISKI WITNESS BB and
WITNESS BC, not to mention VIDOV], WITNESS NO and PAVLOMW were never asked
by the Prosecution to comment on PUSI alleged involvement in this area. The
Prosecution’s failure to put these matters to thves@esses must give rise to a serious doubt
as to whether the Prosecution have discharged twetten of proof. Thus, the lack of
corroboration for the evidence of JOSIP PRALJAK &@ZIC means that their allegation

cannot properly form the basis of any findingsaudtf

418. No evidential weight should be attached to the @atst of LAVRIC’s report of 22

November 1993 for the reasons advanced in P& IX.

8. Reports of Detainee Abuses

419. PUSK had no authority to punish or intervene or takiacagainst any of the military
personnel involved in the misconduct highlighted thee reports produced by JOSIP
PRALJAK®™S or BOZIC. For example, PUSlis sent a report by BOZIdated 4 July 1995

stating that two detainees were wounded duringoauaassignment. The report is directed

*03Bigki¢ T.15243 and T.15245.
% See Part IX, Section B(2).
%5 Josip Praljak denies knowledge of some detaineses@ee Part VI, Section B(5)(ii)..
506
P3171.
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not only to PUSC but also toCORIC and VIDOVIC. Both men outrank PUSI Moreover,
the report notes that the assignment was undertaikée request of thé"Battalion of the
3" Brigade.

420. PUSKC had no power to control the conduct of the mijitaersonnel involved in this
incident or the events of the 12 July 1993 recoidexhother note from BOZ1dated 13 July
1993%° On that occasion a prisoner had been wounded éABiH working on a forced
labour assignment [REDACTED] and said to have kmamroved by PUSI.

421. 1t is plain that only the military authority resmible for ordering the forced labour
assignments could discipline the soldiers resptamsibr any abuses. [REDACTED].
[REDACTED]:

[REDACTED] 5

422. VIDOVIC also testified that he would have responsibildy ifivestigating cases where
detainees against whom criminal complaints had biEed were injured or otherwise
mistreated on forced labour assignmé?tglDOVI C claimed that he wrote 16ORIC about
these incidents and that prosecutions were initiaigainst those responsibizVIDOVIC
denied that HVO general policy was not to prosecaéiers responsible for harming
detainees on forced work assignmetits.

B. Credibility of JOSIP PRALJAK and BOZI €

1. Overview

70001

423. The Tribunal has recognised that, as a matter winoon sense, certain witnesses, such

as those with an interest to serve, may be of diolutredibility as they may seek to inculpate

others and exculpate themsel¥83.he Chamber should treat their evidence with caufThe

07p3414.

%8 [REDACTED)].

9 Vidovi¢ T.51664.

*10Vidovi¢ T.51666-7.

L vidovi¢ T.51673.

512 Delalic AJ para.630See,also discussion on relevant case law in regard tonesy of Cupina at Part IV,
Section C(2)(i).
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ICTR Appeals Chamber iNiyitegekaheld that, “considering that accomplice withnessey
have motives or incentives to implicate the accyseon before the Tribunal, a Chamber,
when weighing the probative value of such evidensehound to carefully consider the

totality of the circumstances in which it was teredts >*3

424. The Chamber should subject JOSIP PRALJAK’s testymbom the most searching
scrutiny. JOSIP PRALJAK’s evidence was tainted ks delf interested desire to deny any
potentially incriminating conduct or knowledge bipr instance deflecting responsibility
towards PUSI®™ or misleading the Chamber concerning his knowledfallegations of

detainee abuses.

425. JOSIP PRALJAK’s evidence was also inconsistent amatonvincing’> While
claiming on the one hand that he and BOHkd to defer to PUS| both JOSIP PRALJAK
and BOZL conspicuously fail to mention PUSin their reports documenting the situation in

Helidrom and their concerns over the treatmenttéidees.

426. Consequently, in the absence of any witness tesymoorroborating JOSIP
PRALJAK’s account of PUSI's authority, his evidence should not be used &muindation
to convict PUSE for responsibility for prisoner releases, forcabdur practices and other

allegations of detainee abuses.

2. JOSIP PRALJAK'’s Denial of Knowledge of Detainfslsuses

427. JOSIP PRALJAK'’s denial of knowledge of detaineesdsuconclusively demonstrates
that he cannot be relied upon to give a full anddsbd account in connection with any
evidence that could possibly incriminate him. JOSIRALJAK claimed to have no

knowledge of any abuse or mistreatment of detainetee Helidrom throughout 1993:

*13«As a corollary, a Trial Chamber should at leasettyiexplain why it accepted the evidence of witnesse
who may have had motives or incentives to implicagesitcused: in this way, a Trial Chamber shows its
cautious assessment of this evidenBedsecutor v. Niyitegek#ppeal Judgement, Case No:ICTR-96-14-A, 09
July 2004. (Niyitegeka AJ) para. 9eealso Nahimana AJ para. 43xosecutor v.Ntagerura et alAppeal
Judgement, Case No:ICTR-99-46-A, 07 July 2006 (NtagehJ) paras 204 and 206, dPasecutor v.
Blagojevi and Joki, Appeal Judgement, Case No: IT-02-60-A, 09 May 20Blagojevic AJ) para. 82.
zi: See Part VI, Section(B) and Part VII, Section (A-B).

Ibid.
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Q. Thank you. Now, sir, did you know or were asvaf that anybody during
that period of time when you worked at Heliodronmiet is the relevant material
time, that anybody abused or mistreated the detathe

A. | wasn't aware of that. | didn't know abolét, and if | had, | would have

written it down®®

428. Regarding forced labour practices JOSIP PRALJAKhaekedged that prisoners were
taken from Heliodrom to perform labour but clainikdt he did not know about any prisoners
injured or wounded or killed while performing worde said that most of the prisoners who
were taken out for labour would be returned tofttudlity after four o’clock in the afternoon,

which was when he left wofkK

429. In relation to the isolations cells at the HeliaaitaJOSIP PRALJAK claimed he had no
say in who was placed in isolation cells and thés whe responsibility of SIS and the crime
prevention servic&? JOSIP PRALJAK also denied hearing or knowing akemy inmates
concealed in isolation cells during the ICRC visifs10, 11, 12 August 1993 However,
JOSIP PRALJAK must have been aware that this mmdias been previously noted and
condemned by the ICRC in May 1993 as noted by EOZI

In the course of the month of May, we had reguiait from the Red Cross.
Representatives of the ICRC notified us that theyewsatisfied with the correct
conduct of employees, but we also received a cantptlaat isolation cells were

inadequate and that we should not place a singlener inside therr?®

430. JOSIP PRALJAK's evidence cannot be reconciled wifitat of another Prosecution
witness, Mustafa HADROWd. HADROVIC said that the commanders of the guards at the
Heliodrom were SMILJANE and BOZC and that both men knew about the conditions of
detention and mistreatment of detainees. Giverpbsstion as Deputy Warden, it is entirely
implausible that JOSIP PRALJAK would not have bg®mivy to the mistreatment that

%18 J Praljak T.14851.

°17 J.Praljak T.14740.

°18 J Praljak T.14843See also Part VII, Section (D5).
°19 . Praljak T.14846.

%20p 02853. J.Praljak T.14704-5. and T.14932.
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HADROVIC describes during a critical period when the ICRENHCR and other

international community organisations were clogelipwing developments at the facility.

3. JOSIP PRALJAK's Self Interest

431. When asked why his superior Bd@Zlhad produced the 10 May 1993 Note, JOSIP
PRALJAK replied that BOAT had produced the document in order to “protecskifit

JUDGE ANTONETTI: [Interpretation] You signed a docent on the 10th of
May. We see your name, the name of the secretatyMr. BOZL. It's a rather
unusual document in itself. You were not a noviteniatters of the prison. You
had already worked in the civilian sector admilistig penitentiary institutions.
You said that after the MOS attack on town thosdians had been brought to
Heliodrom. So far so good. At that moment, Mr. POS$4lls to get some of them
released. Very well, but why did you find it neaaysto draw up this document?
For what purpose? To protect you in the future® tadOindicate to the military
police hierarchy that you had obeyed orders? Thaist have been a purpose.
You declared that you will speak the whole trutbould you please explain the
purpose of this document, because Mr. BOZhade you co-sign it. He didn't
take just anybody. He took the deputy, becausengre on record as the deputy.
Why did you co-sign it, to protect yourself, or f@what reason? Because every
signature implies some responsibility. It entatsme consequences, and you
must know that since you worked in prisons. Expla us, please, why you
signed this document.

THE WITNESS: [Interpretation] | did not write thdocument. It was written by
Mr. Stanko BOZC. He knows why he wrote it. And | know that | waesent
throughout that time in one office, because ourcefivas being used by Mr.
Marko Bevanda, and we were together all the tim&njezana'’s office.lIn my
opinion, Mr. Stanko BOZ]1 was trying to protect himse[emphasis addet}

432. JOSIP PRALJAK'’s eagerness to shift responsibildy &ny violations of international

law away from himself is further evident from hissaver to a question concerning the key

%21 Praljak T.14692.
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issue of why displaced Muslim civilians were pladec prison facility rather than elsewhere

in the Heliodrom complex in May 1993. He explained:

| couldn’t answer that question. | think only StarBozic, who was then warden
could answer it. And Marko Bevanda and Biljiana iblik?

433. JOSIP PRALJAK’s testimony was, at the very leas$jindenuous on these points.
JOSIP PRALJAK’s explanation as to why he had toifpoPUSIC of forced labour
assignments was also implausible. JOSIP PRALJAH bkaicalled PU%] because he was a
representative of the Military Police and the pardsbey normally called whenever they
needed something. In relation to a 5 July 1993estfor five prisoners to be taken to “build
bunkers between the new bank and the grammar ScHo8IP PRALJAK said this was:

approved by Berko Pusic and taken over by Miro Be@a against his
signature....All | know is that the request had todmproved by the military
police administration, that is Berko Pusic, andhpproved it... it's that the prison
as not able to let these people go out withoutajyi@oval of the military police
administration, in other words, Mr. Berko Pusicddre was the one we called

most often whenever we needed somefithfemphasis added]

434. What JOSIP PRALJAK and BOZIreally “needed” was a scapegoat. They contacted
PUSKC so that they could subsequently claim they weig toilowing his “orders” in any
dealings they had with detainees. In reality, thiease “orders” of May 1993 and forced
labour notifications produced by BOZland JOSIP PRALJAK served as an insurance policy
to protect themselves against any potential indi@iccriminal liability. In retrospect, this
strategy has paid dividends for both BOZand JOSIP PRALJAK. It explains why the
Deputy Warden and Warden have escaped prosecutioihé crimes allegedly perpetrated
under their watch at the Heliodrom.

4. JOSIP PRALJAK and BO¥IFeared Prosecution

522 Praljak T.14688.
52 J Praljak T.14749-51, 14752-3. P 03194,
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435. JOSIP PRALJAK and BOZ1 had good reason to fear prosecution. They didstoy
detainees being taken out to work by HVO militagrgonnel or prevent any of the other
allegations of detainee abuse at the HeliodromthEumore, both JOSIP PRALJAK and
BOZIC were responsible for handing over detainees whee\ire their custody to HVO
military units® for forced labour assignments and could therefaree been culpable for

violating international humanitarian law.

436. Despite his protestations to the contrary, thel@awie reviewed above suggests that
JOSIP PRALJAK must have been acutely aware thatdwdd be held to account at some
future date for these transgressions. BOZértainly was. On 20 August 1993 B@ZWwrote

a report concerning the results of an ICRC visiemehthe use of detainees for forced labour
had been highlighted as a breach of the Genevagtions. BOZ( noted that:

Although, as the warden, | do not decide on taldetpinees to work, as these
authorities are handed over to Vladimir Primorbaayill be held responsible

before the International Tribun&* [emphasis added]

437. [REDACTED]* [REDACTED]. BOZK refers to an ongoing order of PAVLOWIof
16 August 19937 [REDACTED].**®

5. Inconsistent Evidence

438. PUSIC was not mentioned in reports produced by BOZind JOSIP PRALJAK
documenting their concerns over the treatment dhidees in the Heliodrom. In fact,
BOZIC’s letter of 10 October 1993 and JOSIP PRALJAK#ele of 24 November 1993
reveal the true state of affairs regarding forcatolr activities at the Heliodrom as

documented below

524 IREDACTED].

25 P04352. On 9 September 1993, Ro&sues an order banning forced labour. (P0490ayldRi¢
testified that prison staff selected the detainessd for forced labour assignments, Pavdovi47034-5,
“Q. And just one more question about this topi€ydu were to approach the prison director to grea a
number of detained persons to carry out some wwhq was it that selected the persons to carry loat t
work as requested by you? A. | truly do nobknwho decided on who was to go. Somebody from the
prison. But | know that after a certain time, thasho had filed a request would ask to be givenstmae
men again because they had, in the meantime, befréends or at least they were known persons.”

> IREDACTED].

52/[REDACTED].

*8REDACTED)].
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439. On 10 October 1993 BOZI writes to BOBAN? complaining that (i) detainees are
being mistreated: (ii) forced labour practices ouue: (iii) there is a lack of clear supervising
authority at the Heliodrom and that consequentlydbes not know who is in charge of the
facility and (iv) that SIS are working with detaggewithout written authorization from any
other HVO authority.

440. Specifically, BOZL states that “detainees are beaten at work by sorite that use
detainees at work and are responsible for providiegurity and guaranteeing their safety.”
And that some "authority should be appointed tadassrders related to the use of detainees
for work." BOZIC’s letter included an appeal to TOLE to use hisuirice to help solve the

problems.

441. JOSIP PRALJAK writes to General ROSO, LAWREnd JUKC on 24 November
1993 asking for steps to be taken to improve timetfaning of the Heliodror®® One of his
main concerns was for the HVO to finally clear upomvas approved to authorise the release
of prisoners to work and who had authority over ¢eatral military prison of Mostar. This
letter was not circulated to PUSINo mention or complaint is made of PJ% alleged role

in the procedure adopted to date at the Heliodfom.
442. JOSIP PRALJAK and BOZT's letters directly contradict the conclusions aed at by
LAVRIC in his report to BISKE of 22 November 1993. LAVRI's report is considered in

detail in Section IX.

C. Responsibility For Forced Labour Practices Withn the HVO

443. A probing analysis of the evidence reveals thagdtuality, no single body within the
HVO had centralised control over the use of demioe work assignments as a number of
different HVO officials and agencies had the potgeregulate this practice. Unlike PUSI

29P05792,

%30 pp6848Seealso Part 1X, Section B(2).

%31p4233. On 16 August 1993 Josip Praljak writes ack@ Tole whom he thinks is “probably” head of
the Main Staff highlighting the lack of progressaddressing various concerns he has previouslgdais
over, inter alia, the use of forced labour at thdittirom. He did not send a copy of the letter tSi®
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all these bodies could be said to have some deaxgrde jure and/orde factoauthority over

HVO military personnel.

444. By way of illustration, on 1 April 1993. PETKO¥lissues a “demand” to all operative
zones to treat captured soldiers and civilians ihuamane manner and afford them adequate
treatment® PETKOVIC is contacted by the ICRC on 25 June 1993 in arléhat is not
circulated to PUST but is sent to BLASKE, BOBAN, KORDIC, GELIC and SKOPLJAK

warning all of illegal forced labour practices by @ soldiers:®

445. OBRADOVIC issues an order to the wardens of Gabela and IDoete2 September
1993 that further indicates that authority overcéat labour practices on the ground lay with
military personnel over whom PUShad no influence. OBRADOVYI issued guidelines for

the treatment of prisoners that are taken for vetaking that:

All commanders of units, prison warden and commesdé Military Police and

Civil Police are responsible for the executiontaf brder

446. BISKIC also testified that the Chief of the Main Staffp®0, had the power to permit

the use of detainees for forced labbr.

447. By December 1993 it is apparent that HVO attemptsegulate the practice of HVO
military units taking out detainees for forced labdvad not been successful. This topic is
raised in the second Posus$je meeting of 13 Decefi#3 and at various meetings and in
ICRC correspondence throughout the early part @419t is submitted that PUSIwas
powerless to stop this practice. The testimony I&KBC and the evidence concerning HVO

efforts to curb the use of detainees for forcedlmbs examined in Part IX.

D. Testimony of HADROVIC

%32 p02038.

°%3 P02950.

%34 P04450. The contents of a SIS report on Dretelpdl®20 September 1993 states that "Detainees in
Dretelj VIZ go to work only with written approvalf €olonel Oobradoi or Head of SIS Zara Pavlavt
P05222.

*%Bigki¢ T.15151 and T.15240.
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448. On 6 January 1994 BOZIsent a letter to PUSlIlisting persons, civilians, and POWs
who had died during work assignmeritsWhen asked to comment on this letter by the
Prosecution during his testimony-in-chief, HADRQ@VIconfirmed he knew many of those

named in this list but refused to ascribe any bleUSC for their deaths:

JUDGE ANTONETTI: [Interpretation] Sir, a questiofn me. This document is
addressed to Mr. Berislav Pusic, and he was ingehaf the prisoner exchange.
Since these people are apparently dead, we dan'tveether there could have
been an exchange of any kind except to exchangedotbrpses. So how can
you interpret this, this list addressed to the gnés exchange office? Do you
have an explanation for that or not?

THE WITNESS: [Interpretation] Your Honour, I'll hawo apologise greatly later
on precisely to this person, as far as this persaroncernedput it was more
other people who asked about this and wonderederathan Berislav Pusic.
Sagolj wondered more and so did the others assfasaw it. Now, I'll tell you of
a misunderstanding that came about later on. Noiw,mhan here with his name
and surname, well, I might even sort of in a waygbeteful to him perhaps for
something. | don't want -- or, rather, | want todble to look everyone straight in
the eyes, because tomorrow my child will have ve in that town, Mostar, with
all of us together. So | don't want to inflisileon anyone without cause. Other
people can't look me in the eyes because theydkilig people and issued orders
for people to béncarcerated like me, and | became very ill assaltg®’

[emphasis added]

449. HADROVIC expressed his profound gratitude to PO%hd implored the judges to be
sympathetic to PUS:

It was Berislav PUSI, and | can frankly say that this will remain witke for as
long as | live, and | can thank him for being aliteslay. And | have every

confidence in you, Your Honours, that you will makeur rulings according to

53%6p(7498.
%"Hadrovit T.14594-5.
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justice and that you know what | experienced ardtre hardships | went

through®*

IX. TESTIMONY OF MARIJAN BISKI € AND EVENTS AFTER 10 DECEMBER
1993

A.Introduction

450. Shortly after his arrival in Bosnia in November B9BISKIC testified that he began
looking into the work of the Military Police, SI$ié the operation and management of HVO
detention centre¥? It is submitted that BISKI’s findings, the actions he implemented and
oversaw and his testimony concerning PU8bnfirms that PUSI had no decision making

authority and no powers over deportations, detartentres and forced labour.

B.Testimony of BISKIC

1. Overview

451. BISKIC was unaware of the existence of the Service fahBrge before his arrival in
Bosnia®* One of BISKC's first tasks was to gather information about Hi¢O detention
centres, the conditions of detention for those lieéde and identify which HVO agency was
responsible for their operatiéfi. To this end he asked various bodiegrovide an overall
assessment of the accommodation of POWSs, the sedodistic supplies, conduct with the

POW and measures needed to resolve any problaims @arious HVO detention facilities.

452. On 18 November 199%> CVITANOVIC, a Military Police adviser sends a report to
BISKIC in response to his request for information on dhganization and conditions of
detention in Gabela and Heliodrom. CVITANGYImade no reference to PWSIin his

despatch.

58Hadrovic T.14617-8.

539 Bjski¢ T.15046-7 and T.15053.
540 Bjski¢ T.15317.

541 Bjski¢ T.15053.

%42p0E7209.
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2. LAVRIC’s Letter of 22 November 1993

453. LAVRIC alsoreplied on 22 November 1993.1t is submitted that LAVRI’s report

contained a wholly inaccurate description of PUSIrole and responsibilities.

454. LAVRIC’s contention that PUS1was solely responsible for organising and condgcti
prisoner exchanges and approving the use of fdedealir in November 1993 is not borne out
by the evidenc&* In addition, the claim made by LAVRIthat PUSC could choose those to
be exchanged in consultation with the Defence Depart is not corroborated by any other

witness.

455. LAVRIC fails to identify his sources aritlis unclear how the responsibilities alleged
by LAVRIC came to be “decreed® or which decree he is referring to. Moreover, las t
primary source witness was not called by the Prdgat there is no means of testing or

evaluating the credibility of the information inghreport.

456. LAVRIC’s conclusions lack corroboration. Two days afté&sMRIC’s report JOSIP
PRALJAK produced his own analysis of the probleraseiting the Heliodrom including the
issue of forced labour practices. LAMR$ conclusions conflict with the statements made by
JOSIP PRALJAK in his letter of 24 November 1¥9and also by BOZI’s in his letter of 10
October 1993Y

457. LAVRIC’s analysis is also at odds with the evidence &KL, as discussesupra. In
describing the arrangements in place at the HalindBISKIC did not mention PUSI and

his description cannot be reconciled with LAVRS assertions:

[tihe processing of detainees is being performedksy officials and the crime

department officials. Wardens in prisons have be@pointed and they're

>3 p06805.

54 |bid. A correction of translation is requested.tiie BCS version, para.5. Readdvtag'eni Berislav Pugj,
Mijo Jeli¢ zapovjednik brigade.which is incorrectly translated as "Berislav Pusicveaithorised, while Mijo
Jelic was the brigade commander”, and should beaeglay "Berislav Pusic, Mljo Jelic, brigade commander
were authorised".

> |pid. para.5.

*4°ppE848.Seealso Part VNI, Section A(9).

*7p05792 See also Part VIII, Section A(9).
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responsible for all tasks that include coordinati®he military police have the

task of providing security for the detaineé$.

458. BISKIC’s testimony for the Prosecution, taken in conteith that of WITNESS DZ
and WITNESS DV, must be preferred to the contehtsteearsay document from LAVRI

459. The evidence also reflects that BI$Kfailed to act on LAVR(’s recommendations.
BISKIC contacted JUKE and ROSO after 22 November 1993 and they issudérsr

69990

forbidding the use of detainees for wéfkNo evidence has been led that these order were

forwarded to PUSI. Nor is there any evidence that BI$K$poke to or sought to curtail the
powers attributed by LAVRI to PUSC in any of the actions he took thereafter.

460. LAVRIC like JOSIP PRALJAK had reason to implicate POSIAVRIC was involved
in the operation of the Heliodrom and other HVOetidibn facilities both in his capacity as
CORIC's deputy and a6ORIC’s successor’

461. In conclusion, no weight should be attached to LAWR report as, in all the

circumstances, it cannot be considered to be teliab

C. BISKIC on PUSK’s Powers

462. BISKIC made plain his views about the powers of RUShd the Service for Exchange
in a letter he sent to SUSAK on 7 December 199%5KB( advocated the creation of a
Commission at ministerial level to deal with “orggational omissions” in the operation of
the HVO detention centré¥. BISKIC described the Service for Exchange as a tootbiedg
and implied that PUSI had no authority within the HVO. BISKI said the Service for
Exchange:

%48 J Praljak T.15270-15273.

>*9 Bjgki¢ T.15088.

*0P03167.See also P04348. On 20 August 1993. Josip Praljaldsenreport to Lavéi referring to an

earlier telephone order received from L&vbanning the use of prisoners in Ljubuski for waikted 16

,sAslngust 1993See also Part VI, Section C(2)(iv) for evidence ofvi@’s involvement in prisoner releases.
P0O7064.
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does not consist gieople who occupy the most responsible positionharHR
HB. Nobody controls the work of the Commission, rerticompetent to realise

such a responsible ta3¥.[emphasis added]

463. BISKIC also catalogued a series of failings which indidathat no single HVO agency
was in effective control of the Heliodrom and othecilities. For instance, BISKI
complained that POWs (and therefore all) detaives® not properly categorisé&d. Entry
into the detention centres and the use of detaifgesork was not regulated which meant

they could be freely used for forced labé&tr.

464. BISKIC did not say that the Service for Exchange or RUB&d any authority over

forced labour.

465. On 8 December 199BISKIC issued an order forbidding the use of prisonersaimour
without the permission of the Security Sector. nftbis point on BISKE understood that no
prisoners could be taken away for work without &pproval®> Notably, given LAVRL's
comments, BISK(’s order is not circulated to PUGP*®

D. BOBAN’s 10 December 1993 Order

466. BOBAN's unilateral order of the 10 December 1998irga for the closure of all
detention centres in HR H-B, was the catalyst f@ karge scale unconditional release of
Muslim detainees held by the HVO. It is therefptain that progress towards large scale
releases only occurred after intervention fromvtey highest levels of the HVO. Thus, the
suggestion that PUSIwas a significant obstacle to the HVO's adoptibarounconditional
prisoner release policy does not have any basisaility, nor does the contention that PUSI

had any part in shaping this decision.

467. The evidence suggests that in the immediate aftarofeBOBAN’s 10 December 1993

order PUSC(’s role did not change. PUSIcontinued compiling lists of detainees in an effor

21hid.

%53 | pid.

54 bid.

55p7075.

556 Bjgki¢ T.15089-90. PO7075.
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to ensure BOBAN's initiative was expedited as qlyicks possible. PUS! also co-operated
fully with the international community to bring aliothe release and exchange of all those

Bosnian Muslim civilians still in detentic¥.

1. First PosuSje Meeting 11 December 1993

468. BISKIC convenes the first Posudje Meeting to discuss @mphting BOBAN’s
Order®® Also present at this meeting were the MinisterDeffence Perica JUK], the
wardens of Ljubuski, Gabela and the Heliodrom campd representatives of the military
prosecutors office who were to take responsibildy the release of all remaining HVO
detainees. In contrast to PWSlalmost all those present occupied posts witha HVO

military chain of command. They also all outrankddSIC.

469. PUSKC apparently informed those present that detentientres were operating in
Capljina, Gabela, Mostar, Heliodrom, Tomislavgradjji&, Livno, Prozor and Ljubuki.
PUSKC said that only the wardens of these institutiomsiled have precise figures of how
many detainees were in custody as they were ofté®nt out to work. PUS$Is
acknowledgment that this practice persisted doésigaify that he had the ability to prevent
it. PUSIC said he did not have this d&fand later in the meeting calls for similar infotina

to be provided from the Gabela facilfy.

470. From the statements attributed to POSLE can be inferred that the Service for
Exchange could only estimate the number of prisomdro were part of the Muslim armed
forces. It is also unclear whether PU%l estimate applies to all HVO detention facilit@sa

particular detention centf&.

%57 pP07096. Tomljanovich T.6160-1. and 6165. Tomljanbwvestified that the prisoners were not actually
all released by 17 December 1993. Josip Praljat $eit: “Larger groups that left the prison werdjsat

to a procedure involving officials of the officerfexchanges and the International Red Cross. TIRCIC
was present at all those large releases. Everylady released in that period except for those peson
against whom criminal reports were filed, and threpnained and were moved to the prison building.”
(J.Praljak T.14808), By the end of December Bis&aid that he believed the decision had been fully
implemented although this fact is disputed. (BéSki1l5074-15075.)See also Part 1V, Section E(4) for the
testimony of Watkins concerning P&Si co-operation with the international community.

*%% pp7148.

%% pO7124 (or P07148%ee also Tomljanovich T.6161-3 and T.6168-9.

60 pg7124, page 9.

%1 |pid page 5.
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471. In the course of the discussion that followed tha®sent expressed opposing views on
whether prisoner of wars should be released anhat circumstances. LAVRI stated that
POWSs from LIVNO andCapljina should not be released for instafi¢&ISKIC states that
BOBAN'’s order did not apply to POWS.

472. In this context, PUSI's call for all civiian and POWSs detainees to beeased
unconditionally and for the Municipal Red Crosskie engage® can hardly be seen as
evidence that PUSI obstructed and blocked releases or that he viesuedy Muslim

detainee as potential currency to be used in exygsan

473. PUSK’s remarks about third country relea$esr references to sending Muslims over
50 years old to the left bank must be viewed ihtligf the analysis outlined above. In short,

the evidence shows that PdShad no ability to influence HVO policy.

474. The results of this meeting further reinforce thimclusion. PUST was not appointed

to any of the commissions tasked by BISKio make enquiries of all the HVO detention
centres. These commissions had the authority talel¢) who should be released, (i) who
would be handed over to the opposing side, (iipwould go abroad and (iv) who should
remain in custody®® It also bears highlighting that the military juidicy was represented in

all these commissions.

2. Second Posusje Meeting 13 December 1993

475. BISKIC convenes the second Posusje meeting to discussAR®Border having
required all attending the 1Mecember 1993 meeting to return to report back reair t
progress®” On this occasion POGARC is present from the HR H-B President’s office.
POGARCIC addresses the meeting stating that the issuetentien centres was a “crucial
political question” that the governments of Croatred HR H-B had made several efforts to
resolve and called for “everything to be doffeb execute BOBAN'’s order. POGARC’s

%62 |bid page 7 and 9.

°53 |bid page 7-8.

°% |bid page 3Seg also Biské T.15319-22.
%5 p07148. page 5.

%% p7148See also Biské T.15319-20.

%7 p07143

%% |pid page 4.
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commentary illustrates once again that HVO polidiegarding releases, exchanges and

detention centres were dictated at a level far alRIWSC’s modest station.

476. The minutes of the 13 December 1993 meeting wanlase examination. The various
commissions created by BISKlon 11 December 1993 confirm they have completeit th
enquiries and clarify (i) the number of detaineesach facility, (ii) who is to be allowed to
stay in the HR H-B, (iii) who remains in isolatidiiv) how many detainees will be transferred

to MOS territory and (v) how many detainees willtkansferred to third countrié$.

477. It is plain that PUSE has no input in these decisions, and this docurtierefore
comprehensively refutes many of the allegationsctvigo to the heart of the Prosecution’s
case. Furthermore, BISKI testified that by December 1993, authority ovee thewly
established centres or accommodation facilitieBOWSs was in the hands not of the Service
for Exchange but the Ministry of Defence, the Minjsof Justice and also the Ministry of

Health®"°

478. The minutes also refer to a discussion that revbalsdetainees are still being taken out
to work at the Heliodrom despite the interventi@fisPETKOVIC, BISKIC, LAVRIC and
others®* Indeed, on the same date BQZAends a report to LAVRF? complaining of a lack
of compliance with an order to return detaineesnfidoing labouf?® This episode confirms
that on the ground military and paramilitary persginwere taking prisoners on work
assignments at will and would often keep detaimads their units without reporting to their

superiors or returning detainees back to the detefdcilities>”

479. In the course of a dispute concerning the preaiseber of detainees at the Heliodrom
PUSKC suggests that enquiries are made of the Red @massMedugorje asking for their

data which BISKC approves. Far from obstructing or hindering tHease of detainees and
the work of the international community, PWSlendeavours to elicit their help and

assistance?

569

Ibid pages 4 -6.

570 p7269. Biski T.15093-5 and T.15379.
"1 p07143. page 7.

572 pg7153

573 Bjgki¢ T.15143.

54 Seeetters from ICRC, supra.

575 pp8070.
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3. PUSC’s Role After The Posusje Meetings

480. Following on from the Posusje meetings, POSkends a report dated 15 December
19937 to BISKIC on the progress made in effecting the objectivgeed earlier. This
document simply illustrates PUSE role in communicating information to other HVO
departments and maintaining lists of those in aystand logging their movements, as
BISKIC confirmed®” BISKIC also explained that PUSIwas merely reporting on the
progress made since the 11 December 1993 and wamsdwocating any proposals in this

document’®

481. From 11 December until the end of the month, BISkdstified that there were 4 or 5

similar reports at a minimum received from PU%In the subject of detainee releaSts

482. PUSKC also produces a note dated 14 December 51°8€iing a list of Heliodrom
detainees required for an exchange with Croatsalladica. Contrary to the Prosecution’s
submission$! and in light of the events at PosuSje and thequoes in place requiring the
authorisation of the District Military Prosecutar fthe release of those remaining in custody,

it is clearly outside of PU$Ts control to dictate the fate of the prisonereredd to therein.

483. On 18 December 1993. PUS$ office issues a repdff that provides further
confirmation that the primary function of the Servifor Exchange was to gather data for
other HVO agencies. When asked to comment on éfpisrt BISKIC testified that he was not

familiar with the work of the Service for Exchandpeit can only assume based on the report

>°pp7187.

"7 Biski¢ T.15323. The witness testified,“A. As far as thesdription of the work of this service goes, I'm
not familiar with it. | assume that they did haseme records on the persons that were supposed to b
exchanged, and obviously this report confirms theged on the data that they had and based onpbetse
of the teams. This is a collective report abow thtal number of detainees and where they weretsen
eventually.”

78 Bigki¢ T.15323. The witness testified, “Q. He doesn't aaything about what should be done in the
future. He just provides a report about the adggithat had been taken in the previous period.ea.YMr.
Berislav Pusic reports on what was done betweeri 8tile and the 15th of December and the report isdia
the 15th of December.”

*"Bjgki¢ T.15125.

%0 p7158.

LOTP 98bis, T.327139.

%82 p07246.
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produced that they had records on the personsviirat supposed to be exchang@d.

484. On 6 January 1994, PUSIwrites to BISKI.** Concerned at overcrowding at the
Heliodrom, PUSC proposes that some POWs should be sent to Gabease pressure of
numbers in custody. PUSEK request demonstrates that PUSbuld not order the transfer of
detainees from one institution to another unildkgraBISKIC confirmed that PUSI's

proposal was well intentioned although it was rejeéc

A. | should explain. The security company wasalgsshed to guard the
Heliodrom, and during the implementation of theisiea of the president of the
Croatian Republic of Herceg-Bosna it was decided #il the detainees should
remain in the Heliodrom price and those who shdédransferred to prison they
should be taken to prison. In agreement with thditl not accept this proposal,
although | believe, and | said it already beforat Mr. Berislav Pusic's proposal
was well-meant because he wanted to improve thaittmms at the Heliodrom by
reducing the number of detainees theréve already told you that | myself
believe that their number was excessive and thaarpassed the capacity of the
facility. And | will -- will also repeat what | $&to him that the exchanges are on
the way and that very soon the number of detaindéseduce in the Heliodrom:
that's why | was not in agreement, and also becalugee security issues because
it's much -- much more difficult to provide secwritnto different places

simultaneously’?® [emphasis added]

E.Forced Labour and PUSKC’s Letter to the ICRC of 15 March 1994

1. Non-return of Detainees by HVO Units

485. BISKIC testified that he received at least 10 lettersnfrthe ICRC in early 1994
referring mostly to the non-return of detainees wiaal been taken out for work from the

detention centre®® BISKIC assumed PUSI also received these letters because he was

%83Bjgki¢ T.15322-3.
%84 p7494.

585Bjski¢ T.15325-6.
586 Bjski¢ T.15163.
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named as a recipieff. The evidence reflects that PWSlacked any authority to deal with

this issue and this problem persisted beyond theetda Washington Agreement was signed.

486. This ongoing problem had been raised at the sePasdSje meeting on 13 December
1993%8 On 20 December 1993, BISKlacknowledges that concerns still exist as to wémb h
authority over POWs in the detention centres asdes an order setting out guidelines for the
treatment of POW%? BISKIC testified that:

| was not clear who was in charge and who was 6 td the authority of the
lives and well-being of these people. And alsonin conversation with the head
of the information services, the prisoners of waravnot interviewed as they
should have been, and that's why yet once agaented to issue this instruction
to inform everybody again how they should treats@mers of war from the
moment they are detained from -- to the moment whkieey are finally

accommodated in the prisoner of war cefitre.

487. Thereafter, it would appear that some HVO brigaaigsarently refused to comply with
orders from the highest levels of the HVO includarders from the Defence minister JUKI
and SILJEG on 25 January 1994and 27 January 1992 respectivelyfor the return of
detainees. Eventually, on th&*2pril 1994, SOLJ, HVO Defence minister issued an
ordef* based on the Washington agreement for the refuietainees from HVO units where

they were still held and used for forced labour.

2. PUSC’s Letter of 15 March 1994

488. On 15 March 1994 PUSI wrote to a variety of organisations including #@RC

°%7 Bjgki¢ T.15177-8.

%8 p07143.

%9 p07269.

90 Bjgki¢ T.15094.

¥1p07687.

%92p07697. Furthermore, on 8 February 1994 Siljegeidsudirective once again attempting to regulai th
practice stating that all requests for forced lab@guire the written approval of HYO Main Headgeas
and the Minister of Defence.(P07823) The ordetestahat the “military police is only responsibler f
securing the war prisoners in the facility, andsitnot authorised to provide prisoners of war tofqen
labour in the units."

°%p0g149.
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acknowledging receipt of a large volume of corresfEmce from the ICRE* PUSIC states
that in reply to each one of the queries raiseslJ@RC had been informed that (i) the Service
for Exchange does not have information concernireggvwwhereabouts of these detainees and
(ii) prisoner housing issues did not fall withis itompetence. The evidence presented at trial
corroborates the answers provided by RUJSis it shows that PUSIdid not have the power

to address any of the problems described by th€€ICR

489. The letter ends on a positive note, with PO$Ighlighting the constructive role played
the Service for Exchange as he states that “théc®ewill continue to do all within its power
to free detainees /prisoners? to find missing pexsand this continues to be our greatest and

most noble goal®®®

X. DEPORTATIONS, MEDICAL EVACUATIONS AND HUMANITARI AN AID

A.Introduction

490. As a preliminary matter, it is submitted that tivedence in this case does not prove that
a JCE existed whereby the HVO pursued a crimindicyoof deportations or forcible
population movements as described in the Indictnanany time during 199224 The
movement of a population is permitted in internaaiolaw if the security of the population so
demands?” The Prosecution excludes the possibility that petfimn movements from
territories held by both the ABIH and HVO arose as unintended consequence of the
conflict as Muslim and Croat civilians, as well athers, sought refuge from the Ww&rThe
Republic of Croatia responded to this crisis bgwihg displaced persons to enter Croatia on
humanitarian grounds, as they were requested tahbyinternational community, and

providing them with financial and other assistarf®@me individuals then travelled onto third

*94p08070.

59 |bid.

*%|ndictment, para.14.

%97 Articles 15, 19 and 49 of Geneva Conventions llaHd IV respectively.
8 see Part lll.
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countries, and the transportation of these refugeesnormally organised at an international

level 5%

491. Furthermore, the eviderf€edemonstrates that not all civilians asetainees left Bosnia
for third countries as many returned to their plateesidence or stayed in West Mosftar.
There is no reason why the HVO would permit thisa$ the Prosecution maintain, their
objective was to ethnically cleanse the entirettey under their control. The Prosecution’s
case theory that the HVO in conjunction with theo&dic of Croatia engineered a policy of
mass deportations amounting to “ethnic cleansir@s hot therefore been proved beyond

reasonable doubt as it cannot be the only reasemaiplanation of the evidence.

492. Regarding PUSI's alleged participation in this policy of “ethnideansing” it is
submitted that while PUSI issued discharge certificates for the releaseetdidees he had
no decision making powers in this proc&®USIC was not involved in obtaining letters of
guarantee or issuing transit visas. The evidenerodstrates that the HZ H-B ODPR in
conjunction with the ODPR of the Republic of Craatiealt with displaced persons requiring

transit visas.

B. Prisoner Releases

1. Overview

493. The evidence does not support the inference th&i®Wad the power to dictate where
a detainee was sent after he was released. R&B&I’s role was restricted to issuing

discharge certificates based on approvals fromrd#hvO law enforcement agencies, namely

9 7ori¢ T.27964-5.

60 gSee, for example P07226, P07222, P07143 and 1D02213néA% DW also testified that some
Heliodrom detainees were taken to West Mostar. @#snDW T.23137 and P08099.

601 perkovi T.32013-4. Perkovic testified that a larger numifeMuslims remained in West Mostar by the end
of the war than Croats residing in East Mostar, “larevent to East Mostar, but | do know something et
generally known to everyone living in Mostar and sthimg that emerged at the end of the wAt.the end of
the war on the side controlled by the HVO there remalettveen 5.000 and 6.000 Bosniak citizens. On the
opposite riverbank under the BH army control there reradino more than 500 ethnic Croats. These are facts.
How did this state of facts come about? Now thar@bably a different story and a long one to bootedlly
don't know anything about detention centres in Basttar or around East Mostar and | don't know whieese
people were being held. JUDGE ANTONETTI: [Interptedn] Fine. | note something in your answer,
something that could be of relevance. You say th#teaend of the war in Mostar west, in the arearctiat

by the HVO, there were between 5.000 and 6.000 Béscitizens. THE WITNESS: [Interpretation] Yes.”
[emphasis added]

®235ee Part IV, Section C.
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SIS and the CPD. PUGSK role in prisoner releases in general has beesidered in detail
in Part VI of this Brief.

2. Letters of Guarantee

494. JOSIP PRALJAK explained that the procedure forrtiease of a detainee intending to
leave Bosnia differed only from the procedure oetli in Part VI in that a letter of guarantee

was required. This was normally obtained by a ftienfamily member:
The certificate itself and the method of releaséssame. It's just that somebody
from the family or a friend had to bring the cectfte to the prisoner and the

prison so that the request be approvéd.”

495. Neither JOSIP PRALJAK nor RAGUZ said that PdShad any involvement in

obtaining letters of guarantee.

3. Role of SIS and CPD

496. VIDOVIC confirmed that his office was responsible for gy out criminal record

checks on those detainees leaving for third coesttri

Q. And number 5 says they departed Mostar on1Ritly. So, sir, you will agree
with me that on July 17th, we had the departure0&f people that you spoke of in
your report, and then July 18th we have the depawii another 500 people, as
reflected here, and these people are departing fnofront of the Mechanical
Engineering building.

Mr. VIDOVIC, your role in their departure to third countriess you
testified, was to ensure that they didn't have @nyinal -- outstanding criminal
investigations: is that right?

A. That is right, ye®*

4. Testimony of WITNESS E AND WITNESS C

6933, Praljak T.14770-1.
%4Vidovi¢ T..51694.
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497. [REDACTED].

5. Testimony of WITNESS DZ

498. [REDACTED].°®* [REDACTED]. [REDACTED].

C. Transit Visas

1. Role of Croatian ODPR

499. The allegations made by WITNESS BB and WITNESS Bficerning PUSI’s
[REDACTED].** The evidence shows that the main route out of Boanthe time for those
wishing to leave involved passage through the RigpabCroatia. It follows that transit visas
were issued by the ODPR for the Republic for Ceoati whom applications had to be
made®® PUSK could notinfluence the operation of the ODPR in Croatia.tFemmore, the

Prosecution have failed to produce any transit d@mis issued by PUGSI

500. Individuals such as NIKI were involved in liaising with the Croatian ODP®Rdbtain
the necessary paperwork and in performing secwhigcks with HZHB law enforcement
agencies such as SIS and the CPD. RAGUZ descifileegrocedure thus:

A. You see, we had a form, and every person wsigld this request form. And
this departure was possible, | repeat - I've alresmdd this - only with a letter of
guarantee from the country that the person wasggtwn because that was the
procedure, and the people had to go via Croatid, this would be signed by the
government of the Republic of Croatia. The oftiag not directly collect this.
This was done either by the social welfare centreBy Red Cross bodies in the
municipalities, and then we did forward those resisdo the office in Zagreb,

which authorised those visaghat was the procedut® [emphasis added]

695 [REDACTED].

% IREDACTED].

07 pP10407.1D02631

%98 M.Raguz T.31542Seealso 1D02593.
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501. REBIC, as Head of the ODPR in the Republic of Croatiafiomed that he his office
issued transit visas for travel in his coufffREBIC also said that international organisations
played an important role in arranging for the ttawé those leaving wishing to leave

Bosniat®

2. Role of NIKIC and the ODPR

502. ODPR staff including NIKC were responsible for registering and classifyihg t
civilians detained in the Heliodrom after May 1993The ODPR's strategic role in dealing

with displaced persons continued throughout 1993.

503. NIKIC was the ODPR commissioner appointed by the Mastaricipality to work on
issues of refugees and displaced persons. Mlikdted as a liaison officer representing the
Mostar municipality in communications with the ODR#& the Republic of Croati&: She
was involved in registering detainees at the Hetiodafter the 9 May 1993 and received lists

of detainees interned after 30 June 1993.

504. NIKIC was one of the HVO officials involved in the preseof co-ordinating security
checks on those applying for transit visas. On €8t@mber 1993, for example, Ni&wrote
to SIS asking for security checks to be carriedamuseven individual8? The following day a
reply was sent by Miroslav MUSIof SIS approving her request for all but one ef persons

named®® NIKIC also made similar requests to the CPD, who alswered her querié¢¥.

D.Medical Evacuations

505. Contrary to the allegations made by WITNESS®BIhe evidence strongly suggests

that (i) PUSC was not one of the responsible figures withinkfwO for medical evacuations

%99 Rebit T.31399-400.

®19Rebi T. 28300. 1D02593See also Zoric T.27964-5.

611 gee Part VI, Section B.

®12Raguz T.31564. Kraj$ek also said that she was famitith Niki¢ who worked at the ODPR office in
Mostar. KrajSek T.20025

®13 J.Praljak T.14923Seealso Vidovit T.51521.

®14p5320.

®15p5358,

®16p05128. P05371.

®17See Part IV, Section F.
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and (ii) HVO policy favoured medical evacuationd that theABiH, for their own reasons,

obstructed progress towards any agreement.

506. BAGARIC was Head of Health Department within the Defencepddtment and
testified that he was involved in organising melie@acuations for the HVO in 1993-4.
During his testimony BAGARI said that he took part in high level talks at §sw@ Airport
between PETKOMI and DELC where General BRIQUEMONT was also present.
BAGARIC also commented on a report from SANDRK concermegotiations for the
evacuation of wounded persons from Nova Bila andtstoorganised by SPABAT that were
held between 1 to 6 September 1993. RUSias part of the HVO delegati§i On 16
September 1993 BAGARI wrote to UNPROFOR and SPABAT representatives @skin
their assistance in communicating his offer of amwdation and help for the wounded,
especially women and children in the Mostar warpitatas well as other HVO hospitals, to
the ABiH *?°

507. BAGARIC claimed that it was not possible to reach any emgent on the subject of
medical evacuations at these meetings despitasabfforts because of the intransigence of
the ABIH representatives. BAGARI primarily blamed ABiH commanders for this state of
affairs. In a report dated 20 December 1993 BAGARAId that the Muslim side always
postponed negotiations concerning evacuations génergh the HVO were prepared to accept
all for all exchanges of the wound&d In his report BAGARC also noted that that the ABiH
held a greater number of injured Croats than thevatent number of Muslims held by the
ABIH.

508. BAGARIC’s analysis was confirmed by international commumépresentatives. A
daily report from UNMO report dated 27 Septembe®3Jeferred to a meeting with
PASALIC and recorded that:

Medical evacuation for women and children pati¢atdhe west hospital has been

offered by the HVO. However it would appear th&H] are unlikely to take

18Bagari: T.38933. P04714.

®19Bagart T.38932-6. 2D00761. He also testified: “When wkeakfor some wounded to be transported, as
a rule this would be delayed ad nauseam. | kn@at thpresentatives of the international communigyev
limited by the willingness of the Bosnian Muslindsi” Bagaré T.38950-1.

6202D00455.

621 2D00502 See also Bagar T.38946-53.
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advantage of this due to the political advantage $huch an arrangement would
give the HVO, the general mistrust, and the segcwitered by this type of

casualty’?

509. KVESIC also refuted Prosecution allegations that the Hwére responsible for
obstructing medical evacuations or failed to prevagpropriate medical care to the wounded
from the opposite side. KVESIwas director of the hospital in Mostar and produadist of
the Muslims that were treated there in 1993*#e claimed that the hospital was open to all
Bosniaks and also produced a list of wounded mesniifesthe ABiH army sent from the HVO
hospital in Mostar to the hospital in Split. KVESIsaid that SANDRK arranged their
transportatior??* Neither KVESC nor BAGARIC mentioned PU&] in connection with their

activities.

E.Humanitarian Aid Convoys

1. Introduction

510. The allegation that PUSIhad the authority to allow the free passage of dnitarian

convoys or otherwise order the unhindered movementinternational community
representatives is not supported by the evidefiREDACTED] and WITNESS DV did not
allege that PUS] had any powers in this area. The evidence dissltisat other HVO
officials and agencies had the power to grant onyd@ermission for international

organisations to travel through HVO territory.

2. International Meetings

511. The issue of humanitarian aid and free movemeninternational organisations had a
prominent place on the agenda at many, if nottladl, meetings and discussions between the
HVO, BIH and international community representagivie 1993-4. PU$] does not make a

significant contribution to the high level negoiiais where these issues are discussed

22p05428 Seealso Bagai T.26250-3.
623 Kvesi¢ T.37406. 2D00966.
624Kvesi¢ T.37411-3. 2D00566.
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following events in May 1993 including the meetirtgeld to discuss implementation of the
12 May 1993 agreemefit

512. The evidence of PUSIs participation in any subsequent meetings dodsdiszlose
that he possessed any decision making powers pecesf humanitarian aid or, indeed, any
other mattef? For instance, PU$lis not a signatory to the 10 July 1993 Agreeffienor he
was given any authority under the terms of #8eDecember 1993 Proto€8Iregarding the

passage of humanitarian convoys.

3. HVO Policy

513. The evidence suggests that the HVO did not hauvafarm policy to obstruct or block
the movement of international organisations or mitagan aid convoys. On 22 April 1993,
for example, PETKOMW ordere® all HVO soldiers to permit the free movement ofil@ns
and on 26 May 1993 PETKOWIsigns another order to all operative zones andvititary
Police regarding freedom of movement and guarantesiéty for UNPROFOR and

humanitarian organisatiofis.

514. Following negotiations in Geneva on 17 August 192BTKOVIC issued an order for

all Operative zones to observe BOBAN's order cglifor the unhindered movement of all
UN forces in BiH®' On 26 August 1993. lvan ANC issues an order to the 5th Military
Police Battalion for free passage to all humaratarbrganisations on all order border

crossings provided they possess the required siguibrisatiori

515. The Joint Declaration of THDMAN and IZETBEGOVIC signed on 14 September 1993.
includes clauses calling for the freedom of moveneértonvoys’* Some time thereafter, on
23rd November 1993, asrder from the Main Staff is despatched to thetenyi districts and

625p02344.

626 Seealso Part V, Section E.
%27p)3346. para 6.

6281 D01854 See discussiorsupra.
62°p(2038.

630p2527.

831pp4251.

632p4527

833 pp5051.
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forward command post in Prozor allowing free paesky convoys carrying humanitarian

ald 634

4. Role of ODPR

516. RAGUZ testified that [REDACTEDY the ODPR had responsibility for authorising
humanitarian aid convoys requested by humanitasiganisations. He also confirmed that a
procedure was established whereby the ODPR wasrsed to approve requests from
domestic and international humanitarian organisatifor the passage of convdysOn 16
December 1993 a Joint Commission for Humanitariéai¥s was formed and the ODPR was
given the responsibility for implementing the pmib relating to humanitarian issues on
behalf of the HVG*’

517. RAGUZ also confirmed that the ODPR had authority dive permission to
humanitarian convoys before he became head ofeofRAGUZ claimed that he could not

recall any instance where permission for a convay denied®

PART XI: INDIVIDUAL CRIMINAL RESPONSIBILITY PURSUAN T TO ARTICLE
7(1) AND ARTICLE 7(3)

A. Introduction

518. In this section the Defence addresses allegatibas PUSC planned, instigated,
ordered or otherwise aided and abetted the crimeth® indictment as well as his criminal

responsibility under Article 7(3). The Defence inmarates by reference all the submissions

®%'p06825.

35[REDACTED].

6361D01360.See also Ragu? T.31353-4.

®371D01854 See also Ragu? T.31365-6.

63 Raguz T.31358. The witness testified, “Q.Just pait of clarification. You'd indicated that whij®u
were the head of the office, to your knowledge aaingle convoy that met the criteria of the prologas
ever denied permission. What about while you wéee deputy head of office? Can you recall of any
instance when a convoy met all the criteria butrymedecessor denied giving access or permissiothé
convoy? | cannot remember any such cases.
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made in the foregoing review of the evidence camiogrPUSC’s alleged participation in the
JCE.

B.Planning, Instigating and Ordering

1. Planning

519. Criminal responsibility for planning a crime is urced where, acting alone or with
others an Accused intentionally designs the crilmboaduct constituting the crime with the
awareness of a substantial likelihood that a ciemenderlying offence will be committed in
the execution of the design. The plan must be astaobal factor contributing to the

perpetration of the crim@&

2. Instigating

520. Instigating means “urging, encouraging or prompgtiagother person to commit a
crime®® A causal link between the instigation and the cission of the crime must be
proved®** The conduct alleged must be a “factor substapt@htributing to the conduct of
another person committing the crinf&™However, it need not be shown that the criminal
conduct would not have occurred without the accssarvolvement?® The Accused must
intend to provoke or induce the commission of thene or act with the awareness of the
substantial likelihood that a crime or underlyinffeace would be committed as a result of

such prompting**

3. Ordering

521. Ordering requires a positive act: it cannot be camach by omission. The Accused

“must instruct another person to commit an offeff€el'he Accused must intend to bring

839 prosecutor v. Kordi and Cerkez Appeals Judgement, Case No: IT-95-14/2-A, 17 Deceni@4 gKordi
AJ), paras.26 -31.

%40 prosecutor v. Semanzaial Judgement, Case No: ICTR-97-20-T, 15 May 2@nhfanza TJ), para.381.
%41 prosecutor v. Bagilishemarial Judgement, Case No:ICTR-95-1A-T, 07 June 20Gh{{Bhema TJ),
para.30

%42 Kordi¢ AJ, para.27.

%43 Kordi¢ Appeal para.27. Banin TJ para.269.

844 Kordi¢ AJ, paras.27 -32.

%45 Kordi¢ AJ,para.28.

Case No: IT-04-74-T 144 31 March 2011

69973



69972

about the commission of a crime or have awarene®eaubstantial likelihood that a crime

would be committed in the execution of the ordelhe Prosecution must establish that the
offence would not have been committed “but for” tider®”” The Accused must possess the
authority to order the commission of the offena®] this can be reasonably implied but there

is no need for a formal superior—subordinate rehestnip®*®

4. Submissions

522. Whether acting alone or with others, there is nimlence that PU$I planned any
activity that was a factor substantially contrilngtito the commission of a crime. Nor is there
any evidence that PUSlever instigated a crime. As confirmed by the Becasion witness
BISKIC, PUSL did not have thde factoor de jurepower to issue an order to anyone. There
is no evidence that PUSIdid issue an order for the commission of crimavas aware of
anyone issuing any such order.

523. Furthermore, no evidence has been presented th&tCPhhd the necessary criminal

intent for planning, instigating, ordering or conttinig any of the crimes on the Indictment.

C. Aiding and Abetting

1. Legal Requirements

524. Aiding and abetting requires an act of practicaistance, encouragement or moral
support to the perpetration of critt. This conduct must have a substantial effect @ th
commission of the crime or underlying offeff€@and can occur before, during or after the
perpetration of a certain crini®.The aiding and abetting must be intentional aedXbcused
must act with the knowledge that his conduct veitid practical assistance, encouragement or

moral support to the perpetration of crime or adeutying offence. The Accused must be

%46 Strugar TJ, para.333 and 347.

%47 Strugar, TJ, para.332.

848 prosecutor v. KamuhandAppeals Judgement, Case No: ICTR-99-54A-A, 19 SepteR(@5. (Kamuhanda
AJ), para.76 citing KordiTJ para.388.

649 Blaskic AJ, para.45.

650 Blaskic AJ, para.46.

®51Brdanin TJ, para.271, BlagkAJ, para.48.
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aware of the type and essential elements of timeectd be committed and of the mental state

of the physical perpetrator or intermediary peiguen®>?

525. For the crime of persecution, the aider and abetiost be aware that the crime he is

assisting is committed with discriminatory intetthaugh he need not share this int&ht.

2. Liability for Omissions

526. Tribunal jurisprudence holds that liability for &d and abetting a crime on the basis of
a failure to act can occur in the form of tacit mgyal from a spectator to a crifffe or by
“omission proper® in certain circumstances. The Trial Chamber inukdihivic held that
liability for an omission to act will only arise whe the Accused has a legal duty to act and

the accused has the ability to act and:

he fails to act either intending the criminal cansences or with the awareness
and consent that the consequences will ensue .gmal failure to act results in the

commission of a crimé®®

3. Submissions

527. PUSK could not give orders to any HVO personnel or maéeisions on behalf of the
HVO. Accordingly, there is no evidence that PUSprovided practical assistance,
encouragement or moral support to the perpetrati@nime, whether by positive action or by
commission and that this had a substantial effacthe commission of a crime. Nor did

PUSIC have a duty to act so as to trigger omission lltsi®’

D.Command Responsibility

1. Legal Requirements

%52 prosecutor v. Aleksovskippeals Judgement, Case No: IT-95-14/1-A, 24 MarcB02@Alekovski AJ)
para.162.

%53 prosecutor v.Sirdiet al. Trial Chamber, Case No: IT-95-9-T, 17 October 2q8&ni¢ TJ), para.164.

854 Aleksovski AJ, para.87

%% Brdanin AJ, paras.273-277.

856 Milutinovi¢ TJ para.89-94.

857 Gali¢ AJ para.175. See, also Part IIl, Section | for sissions concerning P& de jurepowers
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528. To attribute criminal responsibility under Articl§3) of the Statute the Prosecution

must establish:

a. the existence of a direct superior-subordinatationship between the accused and the
perpetrators:

b. that the superior knew or had reason to know hifgasubordinate was about to commit a
crime or had done so.

c. that the superior failed to take the necessawy rasonable measures to prevent his

subordinate’s criminal conduct or punish his subwat$®®

529. The burden of proof is on the Prosecution to prbggond a reasonable doubt these
three elements. Thus, the Chamber must find tlegrétis no reasonable explanation of the

evidence other than the guilt of the Accus®&d.”

530. The Indictment contains references to PU®Kercising “substantial influence” over
unidentified HVO personnél® As a matter of law, the exercise of nothing madnant

substantial influence over a subordinate cannafgahe legal requirements of a superior —
subordinate relationship. This can only exist whesiperior has “effective control” over his

subordinate.

2. The Prosecution Failed to Identify PWU& Culpable Subordinates.

531. In order to establish a superior—subordinate watiip the Accused’s subordinates
must be sufficiently identified. The principal petmtors need not be named but the
Prosecution must establish (i) the group or ur@ythelong to and (ii) prove that Accused had

effective control over that group or uffi.

532. The Prosecution has failed to identify any subatis over whom PUSI exercised

effective control. Allegations that PUSI exercised “effective control” over JOSIP

%8 prosecutor v. O, Appeal Judgement, Case No. IT-03-68-A, 03 July 20D8c AJ) para. 18.

%9Delalic AJ, para.458.

%0 |ndictment, para.13-14.

®10ric AJ para.311. In Oric the Appeal Chamber empkdsise importance of establishing at a minimum, the
existence of the culpable subordinates within thatamgroup. In that case, the Trial Chamber’s faitore

identify a culpable subordinate, whether by name, negsfiip of a unit or group under the accused’s command,
resulted in a reversal of the accused’s convictiocéonmand responsibility.
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PRALJAK, BOZIC or any other staff at the Heliodrom or any othetedtion centre are

disputed and are dealt wiithifra.®
533. In light of the Prosecution’s failure to prove tHRISIC had any culpable subordinates
Chamber must acquit him of all charges based omeamd responsibility pursuant to Article

7(3).

3. Liability for Omissions under Article 7(3)

534. The Prosecution alleges that PUS3$ criminally responsible for failing to reportdior
investigate crimes and to punish and disciplineosdinate$* including his failure to
intervene to remedy abuses and inadequate corglainiH\VVO detention centrés.In addition
it is alleged that PUS$I “failed to intervene or stop or denounce the #llegractice of forced

labor, despite being made aware of this practite.”

535. In the instant case, the Prosecution has introdgoete evidence showing that PUSI
was aware of forced labour practices and allegatioh mistreatment in the detention
centres® What matters for liability under Article 7(3) howar is whether the Accused was
aware of the criminal conduct of his alleged subwtés,not whether he was aware of the
commission of the crime itseff. These two factors are not interchangeable, andatier

does not necessarily imply the former.

536. As the Prosecution has failed to adduce evidengedwee to the required standard that
PUSIC had any subordinates responsible for the commmissiidhe crimes on the Indictment,

it has failed to carry its burden of establishingttPUSC had a duty to act pursuant to Article
7(3).

®525ee(i) Part VI, Section B: (ii) Part VII, Section B (i) Part VIII, Section A.

%3 |ndictment, para.17(k).

®4|ndictment, para.17(i).

%5 Indictment, para.17(h).

%g5ee (i) Part VII, Section: (ii) B, Part VIII, SectioA and (iii) Part IX, Section E.

%7 The Appeals Chamber in @rstressed that the burden is on the Prosecution o ttad the Accused was
aware of the criminal activity of his subordinates #rat a mere showing of the accused’s awareness of the
occurrence of a particular crime shall not sufficéc@J, paras. 169-174.
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CONCLUSION

The Chamber must acquit PWSbf all the counts on the Indictment for the reaseat out

above.
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